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	Case
	Textbooks cited
	Extracts

	Atkins v Harris

[1799] NSWKR 4

(1799) NSW Sel Cas (Kercher) 182
	BLACKSTONE’S Commentaries

BURN’S Justice 

(citing Hawkins)
	“The supporters of the plaintiff say that words which admit of a slanderous interpretation however true they may be hallow of no justification. Now permit me to oppose those learned expounders of our most excellent laws the opinions of that great lawyer Blackstone. In the 3rd volume of his Commentaries page 125 he says, ‘If the defendant be able to justify and prove the words to be true, no action will lie even though special damage hath ensued, for then it is no slander or false tale, as if I can prove the tradesman to be a bankrupt, the physician a quack, the lawyer a knave and the divine a heretick, this will destroy their respective actions’. Again in the 4th volume page 153 ‘in a civil action we may remember a libel must appear to be false as well as scandalous for if the charges be true the plaintiff has recd. no private injury, and has no ground to demand a compensation for himself whatever offence it may be against public peace. And therefore upon a civil action the truth of the accusation may be pleaded in a bar of the suit.’ Such authority as this cannot fail to have its proper influence on your minds…”

(1799) NSW Sel Cas (Kercher) 182 at 187 [written submission of John Harris, defendant]

“Allow me however to assert that even though this were a criminal prosecution, the attempt to convict me (if justice were done) would be equally futile with this, as I should then maintain and prove that nothing is deemed a libel which is not written. Hawkins as quoted by Burne in his third volume page 101 says ‘it is no libel until is is reduced to writing for the essence of a libel consists in the writing of it. For if a man speaks such words unless the words be put in writing, it is not a libel.’”

(1799) NSW Sel Cas (Kercher) 182 at 192 [written submission of John Harris, defendant]

“If the truth of this argument be admitted and surely nothing can be opposed to it, you can be under no difficulty what verdict to give. I have already, gentlemen, pointed out to you by extracts from Blackstone ‘that if words were proved to be true no action will lie for then it is no slander or false tale’.”

(1799) NSW Sel Cas (Kercher) 182 at 192 [written submission of John Harris, defendant]



	Lord, attorney for Mechan v Palmer, administrator of Stogdell

[1803] NSWKR 3

(1803) NSW Sel Cas (Kercher) 288
	BLACKSTONE’S Commentaries


	“And you memorialist having given security in terms of the Charter which is that your memorialist will perform such judgement, sentence or decree, as shall be pronounced or finally given upon an appeal, is all the security that can be required by the Court of Appeal in any stage of the appeal, that with respect to the law, give me leave to shew to your Excellency, first the constitutional law of England as to colonies, which applies to this colony, as set out in Blackstone’s Commentaries vol 1, page 107, and the cases of other reporters there referred to, wherein is said that

‘It hath been held (Salk 411, 666) … that if any uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are the birthright of every subject (2nd page Wm 75) are immediately then in force’ and in page 108 it is said, ‘With respect to their interior polity, our colonies are property of three sorts, 1st provincial establishments the constitutions of which depend on the respective commissions issued by the Crown to the Governors and the instructions which usually accompany those commissions, and in the authority of which provincial assemblies are constituted with the power of making local ordinances, not repugnant to the laws of England’.

And after reciting various different forms of government which no way related to the present case, he says, ‘The form of government in most of them is conceived from that of England, they have a Governor named by the King, who is his representative or deputy, they have courts of justice of their own, from whose decision an appeal lies to the King in Council, here as in England, their general assemblies which are their House of Commons, together with the Council of State, being their upper house with the concurrence of the King or his representative the Governor makes laws suited to their own emergencies, but it is particularly declared by statute (7 & 8 Wm 3, c 22) that all laws, bye laws, usages and customs which shall be in practice in any of the plantations repugnant to any law, made or to be made in this Kingdom relative to the said plantations shall be utterly void and of none effect’.”

(1803) NSW Sel Cas (Kercher) 288 at 291-292 [Palmer’s argument to Governor King sitting in the Court of Appeals, apparently drafted by George Crossley]



	R v Macarthur

[1808] NSWKR 1

(1808) NSW Sel Cas (Kercher) 379
	TYTLER, Military Law 

BURN’S Justice

BLACKSTONE’S Commentaries
	“All that therefore remains for me to do is to lay before you the legal authorities on which I ground my right of challenge. 

1st authority. ‘The suspicion of prejudice may be reasonably inferred against a juror from the circumstance of his having an interest in the cause whereby he may be led to wish the condemnation of the prisoner. 

‘The prisoner must assign his cause of challenge of the relevancy or validity of which members are themselves the judges. The most valid causes of challenge are suspicion of malice, or prejudice, and infamous character’ Tytler, p226.

2nd authority. ‘So jealous is the law of the perfect impartiality of jurors that it is allowed to be a good cause of challenge that the juror has been heard to give his opinion beforehand that the party is guilty.’ Tytler, p228.

3rd. ‘Two causes of challenge impossible to be overruled are the charge of corruption or bribery verified by competent proof, and malice or hostile enmity expressed by word or deed, against the prisoner. Infamous character is also a most relevant ground of challenge.’ Tytler, p227.

4th. ‘It hath been allowed a good ground of challenge on the part of the prisoner that the juror hath declared his opinion beforehand that the party is guilty.’ Burne’s Justice, 2nd vol, p813.

5th. ‘The Mayor of Hereford was laid by the heels for sitting in judgment in a cause where he himself was lessor of the plaintiff in ejectment, though he by the Charter was sole judge of the court.’ Burne, vol 3, p26.

6th. ‘In the case of Foxham, Tithing in the country of Wilts [(1705) 2 Salk 607, 91 ER 514)] a Justice of the Peace was surveyor of highways and a matter which concerned his office coming in question at the Sessions, he joined in making the order, and his name was put in the caption. Determined by Lord Chief Justice Holt: it ought not to be, as if an action be brought by my Lord Chief Justice Trevor, in the Court of Common Pleas, it must be before Edward Neville Knight and his associates, and not before Thomas Trevor, and it was quashed.’ Burne, vol 3, p26.

7th. ‘And the better to remove all cause of suspicion of partiality, it was wisely provided by the statutes 4 Edward 3, c 2; 8 Richard 2, c 2; and 33 Henry 8, c 24, that no Judge of Assize shall hold pleas in any country wherein he was born or inhabits.’ Blackstone’s Commentaries, vol 3, p 355.

8th. ‘Jurors may be challenged for suspicion of bias or partiality. This may either be a principal challenge, or to the favor. A principal challenge is such where the cause assigned carries with it evident marks of suspicion either of malice or favour, as that he has an interest in the cause, that there is an action depending between him and the party. These are principal grounds of challenge, and, if true, cannot be overruled.’ Blackstone, vol 3, p 362. 

Gentlemen, it would be an unpardonable waste of your time and an insult to your understandings to press upon you more authorities, for these I have submitted are clear to the point.”

(1808) NSW Sel Cas (Kercher) 379 at 389-390 [submission by John Macarthur, defendant]



	Marsden v Howe

[1818] NSWKR 2

(1818) NSW Sel Cas (Kercher) 599
	HORACE, Epistles

BACON’S Abridgment
	“See the conclusion of this opinion for the reasons why our Letters Patent cannot be pleaded in bar, by perhaps on authority of these cases, the Supreme Court would be found to nonsuit, where the plaintiff goes for under £50. 

…

3. Vir bonus est quis? Qui consulta patrum, qui leges juraque servat, Quo multae magaeque secantur judice lites. Nil agit ****** litem quod lite resolvit. Horace.

4. 4 Bac Abr 484 … [various cases]…”

(1818) NSW Sel Cas (Kercher) 599 at 606 per Field J

[Google search found this in Horace, Epistles, I, 16, 40]



	Marsden v Lawson and Douglass 

[1823] NSWKR 4

(1823) NSW Sel Cas (Kercher) 741
	BACON, A proposition touching the compiling and amendment of the laws of England


	“To be sure if all the Orders in this unique copy of Governor King's code are to be resuscitated at the discretion of any young Magistrate, we live in perilous times similar to those described by Lord Bacon, when he urges the necessity of amending the English statute law; the first (says he) there are a number of ensnaring penal laws which lie upon the subject, [“]And, if in bad times they should be awaked and put into execution, would grind them to powder.[“] And there is an accumulation of statutes concerning one matter, and so cross and intricate that the certainty of the Law is lost in the heap. Wherefore in cases of penal laws judges ought to have care that that which was meant for terror, be not turned to [rigor], and that they bring not upon the people that shower whereof the Scripture speaketh the pluet supereous laqueos, for penal laws pressed are a shower of snares upon the people; therefore let penal laws, if they have been sleepers of long, or if they have grown unfit for the present time, be by wise Judges confined in their execution.”

(1823) NSW Sel Cas (Kercher) 741 at 747-748 per Field J



	R v Fitzpatrick and Colville

[1824] NSWKR 2

(1824) NSW Sel Cas (Kercher) 760
	COKE on Littleton
	“Forbes reported this case in a letter to Wilmot Horton on 14 August 1824 (transcribed in Bennett, Some Papers, 38): "I have already discovered several defects in our Act - among the more important is the want of means to get at the testimony of the native black people. They have no sense of an after state of rewards or punishments, but they are governed like ourselves by that instinctive love of justice, and natural law which always leads to the expression of truth where there is no superior inducement to falsehood. Lord Coke says an infidel is not to be taken as a witness - the light of latter times has dissipated this very barbarous notion - but still the exact application of our present rules of evidence will utterly exclude the testimony of all the aboriginal people of this extensive country for our Courts.”

(1824) NSW Sel Cas (Kercher) 760 at 762 [Letter written by Forbes CJ]

[Note: Google search located this in Coke on Littleton 6b]



	R v Magistrates of Sydney

[1824] NSWKR 3

(1824) NSW Sel Cas (Kercher) 763
	PLOWDEN

BACON’S Abridgment

BURN’S Justice

VINER’S Abridgment

CHALMERS Opinions

REEVE’S History of Newfoundland
	“When any ambiguity, however, prevailed in the words, there he admitted that the context must be resorted to in order to collect, if possible, the intention of the law-giver. Here the learned gentleman cited a dictum of Lord Holt, in confirmation of his position, and also a passage from Plowden, where it was laid down to be law, that, ‘if any part of a statute be obscure, it is proper to consider the parts’, whence the learned gentleman inferred that if no such obscurity existed, the other parts of the Act were of course to be put out of consideration. He also cited a dictum of Lord Chief Justice Trevor to the same effect. ([sources from Sydney Gazette] Hobart 93-97; Plowden 57; 11 Mod 150 in Bacon’s Abridgment.”

(1824) NSW Sel Cas (Kercher) 763 at 765 [report of case in the Australian with supplementary material from the Sydney Gazette. Forbes CJ.]

Note: fuller references (added by editors) omitted. 

“There were also abundant authorities to be found in the books with reference to another very material branch of this argument. The Act, it had been seen, merely created a Court of General or Quarter Sessions. The King, by virtue of his prerogative alone, might have created such a court, but then it must have been clothed exclusively with the legal incidents possessed by such courts in England, and must have wanted one of the powers which the Act has conferred on it – that branch of summary jurisdiction to which he had already alluded. The learned gentleman here referred to a passage from Dalton, which is to be found in the 5th volume of the last edition of Burn’s Justice, page 207; also to a passage of similar import on the 19th volume of Viner’s Abridgment, page 558, where it is laid down that ‘whenever an Act of Parliament makes an offence, and is silent as to the manner of trying it, it shall be intended to be a trial per pais, according to Magna Charter’.”

(1824) NSW Sel Cas (Kercher) 763 at 766 [report of case in the Australian with supplementary material from the Sydney Gazette. Forbes CJ.]

“The learned gentleman then denied the position of the Attorney General, that the appointment of a Court of Sessions necessarily involved a jury and other common law incidents. This was a court not known to the common law. Its powers were derived from Acts of Parliament. Nor could he perceive the applicability of the cases quoted from Viner’s Abridgment, and which went to shew that where no information was mentioned, indictment must be understood.”

(1824) NSW Sel Cas (Kercher) 763 at 767-768 [report of case in the Australian with supplementary material from the Sydney Gazette. Forbes CJ.]

“The Chief Justice then mentioned the authorities from the books (… [various cases] … 1 Bl Com 107) to shew that if a uninhabited country be discovered and planted by English subjects, all the English laws then in being are immediately there in force, and observed that the authority in Peere Williams was of the most conclusive kind, as it was a resolution of the highest tribunal to which such a question could be submitted, viz. the King in Council, which was to the colonial courts was the House of Lords was to other courts in England – the court of appeal in the last resort.”

(1824) NSW Sel Cas (Kercher) 763 at 770 [report of case in the Australian with supplementary material from the Sydney Gazette. Forbes CJ.]

“From these authorities, he said, it was clear that the prerogatives of the Crown extended to the colonies, in common as part of the laws of the realm; and that in exercise of the prerogative, his Majesty might institute courts of justice in the colonies, with powers corresponding to similar Courts in the mother country; in corroboration of which, his Honor read an opinion (from 2 Chalm. 154. 1 Cowp 212) of Sir Philip Yorke and Sir Clement Wearg (Attorney and Solicitor General) purporting that the Crown by commission, might authorize the Governor of the Leeward Islands, to institute a Court of Oyer and Terminer to proceed in a similar manner to Courts of Oyer and Terminer in England, provided there were a sufficient number of inhabitants qualified to serve upon a Grand and Petit Jury; and also an opinion of two other crown officers, Strange and Ryder, (ibid. 175) that the Governor of South Carolina, might erect a Court of Exchequer in that colony, with powers analogous to the Court of Exchequer in England. 

This power of the Crown was indeed too clear to be doubted; but, as Courts of Sessions stood entirely upon a statutable foundation, and were of more recent origin, he proceeded to shew how far the statutes enabling His Majesty to create such Courts, were applicable to the colonies. The Chief Justice recited Reeve's History of Newfoundland (page 101 & seq. and 2 Chalm. 234-5) to prove, that the Governor of Newfoundland, in virtue of his authority, derived from the mere prerogative of the Crown, had appointed Justices of the Peace in that colony, and that it was the opinion of that first-rate lawyer Lord Hardwicke, as well as of Mr. Fane, the law adviser to the Board of Trade, that Justice so appointed had power to hold Courts of Sessions, and were also invested with authority to do all such acts as Justices of the Peace in England had, so far as the circumstances and condition of the colony might require.”

(1824) NSW Sel Cas (Kercher) 763 at 770-771 [report of case in the Australian with supplementary material from the Sydney Gazette. Forbes CJ.]



	R v Sheriff of New South Wales

[1825] NSWKR 1

(1825) NSW Sel Cas (Kercher) 787
	BULLER’S Trials at Nisi Prius
	“Now, the Sheriff might think it prudent or even necessary to include their names in the next panel, that such might be for the public good, he might form such an opinion from even the present argument. In the old edition of Buller’s Nisi Prius, fol. 199, the court will not grant a writ there was a default.”

(1825) NSW Sel Cas (Kercher) 787 at 788 [argument of the Solicitor General]



	R v Broadbear and Broadbear

[1826] NSWKR 1

(1826) NSW Sel Cas (Kercher) 823


	 ‘A report of the judges of Pensylvania, in the year 1800’

· Check 

BLACKSTONE’S Commentaries
	“Upon this subject, though he was aware that it was unusual for English lawyers to refer to foreign authorities, still he would briefly notice, that in a report of the Judges of Pensylvania, in the year 1800, as to what statutes did apply to America, and what did not, it was decided that the labourant Act, of the 5th of Elizabeth, was never in force there, and that upon the principle, that the labourant laws were so connected with the poor laws, and with the local condition of England, that there would be an absurdity in fettering the country with provisions which did not apply there.”

(1826) NSW Sel Cas (Kercher) 823 at 828 [argument of Attorney General]

“As a general proposition, it is laid down by text writers on the subject that if a new country be settled by English subjects, all the laws then in being are transported there as the birth-right of every subject. "But this," says Judge Blackstone, "must be understood with very many and very great restrictions; such colonists carry with them only as much of the English law as is applicable to the condition of an infant colony." It is upon this point, the applicability of the statute, that the difficulty always presents itself: sometimes in the form of objections to the policy of the law itself; and sometimes to the want of the necessary machinery to set it in motion.

(1826) NSW Sel Cas (Kercher) 823 at 828 [judgment of Forbes CJ, as reported by the Australian]



	R v Wardell

[1827] NSWKR 2

(1827) NSW Sel Cas (Kercher) 844
	BURN’S Justice 

HAWKINS Pleas of the Crown
	“The application to the court, therefore, was that the Attorney General should be directed to enter a noli prosequi on the information, upon the ground that a party applying for an information must make his election, as the court would not suffer him to institute two proceedings for the same cause. The motion was supported upon the authority of the case of the King v Eagar, in 2nd Burrowes, p720, the King v Sparrow, in Term Reports, p198, and Burn’s Justice, vol 3, p83, wherein it is laid down that in granting informations, the court always look to the motive, and when a person applies for an information, he is understood to waive his right to bring an action, unless the court should, on hearing the whole matter, be of opinion that it is a proper subject to be tried in a civil action, and should specifically give him leave to do so.”

(1827) NSW Sel Cas (Kercher) 844 at 844 [application of defendant, Wardell]

Note: fuller references to cases (added by editors) omitted. 

“The statute which created this court was framed upon the broad assumption that the laws of England are the laws of New South Wales, so far as they can be applied, and among the most important of such laws, are the forms of proceedings in the courts (Hawk PC, bk 2, chap 1).”
(1827) NSW Sel Cas (Kercher) 844 at 848 [judgment of the Court - Forbes CJ and Stephen J – as reported by the Sydney Gazette]



	Newspaper Acts Opinion

[1827] NSWKR 3

(1827) NSW Sel Cas (Kercher) 850
	BLACKSTONE’S Commentaries

BACON’S Abridgment

HOLT on Libel
	“The power of selecting and modifying according to circumstances in committed to the subordinate legislatures of the colonies, but they are not allowed to alter the fundamental laws of the land. ‘Allegiance’,  it has been held, ‘must be according to the laws of England, and ex consequenti the protection and rule ought to be by the same laws, for they are mutual and reciprocal unum trahit alterum’. This great constitutional principle is deeply laid in the foundations of colonial legislation. (Marginal note: Shower PC, 32; Vaughan 290; Salk 412; Hobart 211; 1 Bl Com 107.”

(1827) NSW Sel Cas (Kercher) 850 at 854 [Forbes CJ]

Note: fuller references to cases (added by editors) omitted. 

“First. By the laws of England (marginal note: Bac Abr Tit Monopoly … [various cases]), the right of printing and publishing belongs of common right to all his Majesty’s subjects, and may be freely exercized like any other lawful trade or occupation.”

(1827) NSW Sel Cas (Kercher) 850 at 854 [Forbes CJ]

“The text is comprehensively laid down by Mr Justice Blackstone as follows: ‘The liberty of the press consists in laying no previous restraint upon publications, and not in freedom from censure for criminal matter when published. Every free man has an undoubted right to lay what sentiments he pleases before the public – to forbid this is to destroy the freedom of the press.’ To subject the press to the restrictive power of a licenser, as was formerly done, both before and since the revolution, is to subject all freedom of sentiment to the prejudices of one man, and to make him the arbitrary and infallible judge of all controverted points in learning, religion and government (marginal note: 4 Bl Com 151).”

(1827) NSW Sel Cas (Kercher) 850 at 855 [Forbes CJ]

“In a recent work, of which the great lawyer whom I have just cited was pleased to express his approbation, the principle of the law is stated in the following terms: ‘There is nothing upon which Englishmen are justly more sensible than upon whatever has the appearance of affecting the liberty of the press. But popular writers have certainly extended the notion of this liberty beyond what in reason it will bear. They have converted it into a native, an original, a primitive right, instead of considering it only as a right derivative and deductive from the joint rights of opinion and of speaking. This, including an exemption from the control of a licenser, and all previous restraint upon the mere suspicion of abuse, is the proper notion of the liberty of the press.’ (marginal note: Holt on libel, 59)”

(1827) NSW Sel Cas (Kercher) 850 at 855 [Forbes CJ]



	R v Lowe

[1827] NSWKR 4

(1827) NSW Sel Cas (Kercher) 859
	GROTIUS 

PUFENDORF, Law of Nature and Nations 

BACON, De Augmentis Scientiarum)

VATTEL, Law of Nations
	“It is a general proposition, according to Grotius, that ‘the infliction of all exemplary punishments ought to be lodged in the government of every state’, but he holds, as do all writers on the law of nations, that there are exceptions to this general rule, and as instances of these exceptions, pirates and freebooters are mentioned as not being subject to any ‘determinate court of judicature’ and any man may draw his sword against them, and surely is as reasonable that a similar power may be considered as lodged in an individual area with respect to offending Aboriginal natives, out of the jurisdiction of every ‘determinate court of judicature’.”

(1827) NSW Sel Cas (Kercher) 859 at 861-862 [argument of Dr Wardell]

“Puffendorf, among other writers, states a case, the identical case indeed I may assume now before the court. He states if there be persons living in a state of nature and they commit an offence against another who comes amongst them, that the other can, by the law of nature, take upon himself to punish them.”

(1827) NSW Sel Cas (Kercher) 859 at 862 [argument of Dr Wardell]

“If then nothing more have been done by the defendant than to take the life of a man confessedly living in a state of nature, and who had the shed the blood of a fellow creature, by the doctrine of Puffendorf and other writers of the same kind he has not rendered himself amenable by that Act to punishment, and consequently has not committed an offence falling within the cognizance of this court.”

(1827) NSW Sel Cas (Kercher) 859 at 862-863 [argument of Dr Wardell]

“If I had followed some great writers, great lawyers indeed, I need not have looked upon the Aboriginal native as one who had taken away the life of another. Lord Bacon in speaking of tribes of savages less uncivilised than the Aborigines of this country, in speaking of the American Indians, says that ‘they were to be looked upon as people proscribed by the law of nature, inasmuch as they had a barbarous custom of sacrificing men and feeding upon man’s flesh’.”

(1827) NSW Sel Cas (Kercher) 859 at 863 [argument of Dr Wardell]

”Puffendorf does not join in the idea of the general proposition, but allows that a right of war against them exists in those whose people have been thus inhumanely treated. Barbeyrac as the commentator of Puffendorf considers the custom so savage and destructive to society that all means are justifiable which are adopted for its abolition.”

(1827) NSW Sel Cas (Kercher) 859 at 863 [argument of Dr Wardell]

“In following the lucid reasoning of my learned friend, I will quote a dictum of Vattel which goes to provide that a nation, after is becomes properly so called, is as such bound by the laws of nations as before it settled into that shape. It becomes, therefore, necessary to go back and ascertain what are the rights of individuals before any regular or settled form of government becomes established among them. In that identical state the natives of this country are placed at present, and it is clear that while they combine in this state, the right of any individual to punish the aggressions of another is indubitable, that right, in fact, the exercise of it, is essential to the common safety, because if the right of punishment does not exist in the individual, it exists no where. That is the case, I believe, all writers on the law of nations concur.”

(1827) NSW Sel Cas (Kercher) 859 at 864 [argument of Wentworth]

“I take it, therefore, that this Act of Parliament contains an implied legislative declaration that no conquest has been made of this country. If this be the case then, what is our situation in this country with respect to the Aborginies? To ascertain this we must refer to the law of nations. Vattel, in speaking of countries like this, says, ‘that when many independent families (and the natives of this colony are such) are established in a country, they occupy the soil and demesne of the country, but have no empire among them, since they do not form a political society. No person can take possession of that empire, because it would be to subject them, in spite of themselves, and no person in under condition to subject free born men, unless they submit voluntarily. The land belongs to them exclusively, and one cannot, without injustice, deprive them of their land’. He goes on to shew that an establishment like that which has been formed here may legally and properly be made, but not so as to exclude the native tenants of the soil.”

(1827) NSW Sel Cas (Kercher) 859 at 864-865 [argument of Wentworth]

“Is it because they are independent families, and come within the class of persons named in Vattel, possessing the free demesne of the country without any sovereign or laws among themselves, besides the native customs which are peculiar to their own race.”

(1827) NSW Sel Cas (Kercher) 859 at 865 [argument of Wentworth]



	Applicability of Lord Ellenborough’s Act (43 Geo 3 c 58) to the colony of New South Wales 

(1828) NSW Sel Cas (Dowling) 175

8 March 1828
	COMYNS’ Digest 

BLACKSTONE’S Commentaries
STOKES, A View of the Constitution of the British Colonies in North America and the West Indies…

POWNALL, Administration of the Colonies

HOWARD’S Colonial law 

CHALMERS, Opinions of Eminent Lawyers

BIGGE, Report on the judicial establishments of New South Wales
	“First, I take it to be a general principle to be collected from decided authorities …  J Comyns, A Digest of the Laws of England, 5th ed, London, 1822, Vol 4, p222; …  text writers, Blackstone’s Commentaries, vol 1, p107; Stokes, A view of the Constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America: In which notices is taken of such Alterations as have happened since that time down to the Present Period. With a variety of Colony Precedents, which are chiefly adapted to the West India Islands; and may be useful to those who have any intercourse with the Colonies, London, 1783, p10; T Pownall, The Administration of the Colonies, 4th ed, London, 1768, p102-108; J H Howard, The Laws of the British Colonies in the West Indies and other parts of America concerning Real and Personal Property and manumission of Slaves: with a view of the Constitution of each Colony, London, 1827, Introductory chapter and common law chapter, p 628; and G Chalmers, Opinions of Eminent Lawyers on various points of English Jurisprudence, chiefly concerning the Colonies, Fisheries and Commerce of Great Britain, London, 1814, pp23, 220, and Vol 2, p202, that when a colony of English subjects is settled in a country formerly inhabited, the laws in force in England are immediately in force in the new colony, and remain so until it has acquired a legislature of its own, and then and then only do the parliamentary enactments of the mother country subsequently passed become in operation in the colony, unless the colony is expressly comprehended.”

(1828) NSW Sel Cas (Dowling) 175 at 177 per Dowling J

“At one time it appears to have been doubted by Mr now Sir John Wylde, when Judge Advocate of the Colony (Commissioner Bigge’s Report on the Judicial Establishments of New South Wales, pp18-19) whether the 27 Geo 3 c 2 comprehended the 43 Geo 3 c 58, and the statutes appeared to him to be restricted in their operation to England. This doubt, however, does not appear to have received the sanction of the Attorney and Solicitor General, although brought under the special consideration and notice of the government home in the Report made by Commissioner Bigge to Lord Bathurst, on the Judicial Establishments of New South Wales and printed by order of Parliament on the 4th of July 1823.”

(1828) NSW Sel Cas (Dowling) 175 at 278 per Dowling J



	Roberts v Moncrief 

(1828) NSW Sel Cas (Dowling) 88

24 March 1828


	ABBOTT on Shipping


	“I referred to the general law relating to the contracts between a master and mariner as laid down in Abbott on Shipping, London, 1812, p136 and called the attention of the jury to the evidence of Captain Bunn; and left the assessors to say whether upon the evidence it might not fairly be considered that the suffering complained of by the plaintiff was not drawn upon him by himself, in consequence of refusing to return to his duty when called upon. I said I knew of no law which obliged a captain of a ship to give full allowance of food to a person who refused to do the ship’s duty.”

(1828) NSW Sel Cas (Dowling) 88 at 96 per Dowling J



	Taylor v Mackaness Esquire 

(1828) NSW Sel Cas (Dowling) 432

5 April 1828
	STARKIE, Practical treatise of the law of evidence & digest of proofs in civil and criminal proceedings
	“The Certificate of the ship's register clearly shews no title of interest in the plaintiff. The objects of the Registry Acts are foreign from those of evidence: Starkie, A Practical Treatise of the Law of Evidence and Digest of Proofs in Civil and Criminal Proceedings, 3rd ed, London, 1842, p870.” [query – 1st ed, 1824, vol 3, p 1155.]

(1828) NSW Sel Cas (Dowling) 432 at 433 per Dowling J



	Applicability of criminal laws opinion 

(1828) NSW Sel Cas (Dowling) 181

11 April 1828
	BLACKSTONE’S Commentaries
POWNALL, Administration of the Colonies

COMYNS’ Digest 

STOKES, A View of the Constitution of the British Colonies in North America and the West Indies…

CHALMERS, Opinions of Eminent Lawyers

CHITTY, Commercial law

HOWARD’S Colonial law 

DWARRIS, The First Report of the Commissioners of Inquiry into the Administration of Civil and Criminal Justice in the West Indies

DWARRIS, Third Report
	“Almost all the convictions alluded to above took place before my arrival in the Colony; and the result of this decision was that several desperate offenders escaped from justice. See … Blackstone’s Commentaries, Vol 1, p108 … T Pownall, The Administration of the Colonies, 4th ed, London, 1768, p127.”

(1828) NSW Sel Cas (Dowling) 181 at 182 [Dowling J’s notes]

“The view taken of the first point involved the consideration of the general question, as a preliminary step, how far the common law and the statute law of England respectively applied to the colonial possessions of the crown of Great Britain; and in order to guide their judgment upon this important question, the Judges had recourse to such authorities, either of a decisive or of an opinionative character, as were to be found in printed publications. The first they were able to find was in Sir Bartholemew Shower’s Reports of Cases in Parliament, resolved and adjudged upon petitions and writs of error, Dutton v Howell (1693) where it is stated that ‘The common law is the inheritance of all the subjects of the realm, and therefore in the plantations, or elsewhere, where colonies of English are settled, they are to be governed by the law of England.’ This position is also laid down, and the same authority cited for it, in Sir J Comyns, A Digest of the Laws of England, 5th ed, London, 1822, Vol 4, p864.”

(1828) NSW Sel Cas (Dowling) 181 at 184 [Dowling J’s notes]

“These being all the judicial authorities to found upon the subject, recourse was had to the words of text writers, and the first in respectability of rank, Mr Justice Blackstone, must be considered. In that learned commentator’s work, Commentaries, Vol 1, p107, it is said, that, ‘Plantations or colonies in distant countries are either such where the lands are claimed by right of occupancy only, by finding them desert and uncultivated, and peopling them from the mother country; or where, when already cultivated, they have been either gained by conquest or ceded to us by treaties. And both these rights are founded upon the law of nature, or at least upon that of nations. But there is a difference between these two species of colonies with respect to the laws by which there are bound; for it hath been held, Blankard v Galdy, that if uninhabited country be discovered and planted by English subjects, all the English laws there in being, which are the birthright of every subject, are immediately there in force. But this must be understood with very many and very great restrictions. Such colonies carry with them only so much of English law as is applicable to their own situation and the condition of an infant colony; such as, for instance, the general rules of inheritance and of protection from personal injuries. The artificial refinements and distinctions incident to the property of a great and commercial people, the laws of police and revenue (such especially as are enforced by penalties), the mode of maintenance for the established clergy, the jurisdiction of spiritual courts and a multitude of other provisions, are neither necessary nor convenient for them, and therefore are not in force. What shall be admitted and what rejected, at what times, and under what restrictions, must in case of dispute be decided in the first instance by their own provincial judicature, subject to the revision and control of the King in Council &c.’”

(1828) NSW Sel Cas (Dowling) 181 at 185 [Dowling J’s notes]

“The next writer, in point of date, whose work contains matter worthy of observation, upon the subject, is T Pownall, The Administration of the Colonies, 4th ed, London, 1768, pp102 and 128. (He had been Governor Commander in Chief of His Majesty’s provinces of Massachusetts’ Bay and Carolina and Lieutenant Governor of New Jersey.) At p102, this author says, ‘It is a rule universally adopted through all the colonies, that they carried with them to America the common law of England, with the power of such parts of the statutes (those concerning ecclesiastical jurisdiction excepted) as were in force at the time of their establishment; but as there is no fundamental rule whereby to say what statutes are admissible and what are not, if they admit all they admit the full establishment of the ecclesiastical jurisdiction from which they fled to this wilderness for refuge; if they once make a distinction of admitting some and rejecting others, who shall draw the line and where shall it pass? Besides, as the common law itself is nothing but the practice and determination of courts on points of law, drawn into precedents, where the circumstances of a country and people and their relation to the statutes and common law differ so greatly, the common law of these countries must, in its natural course, become different and sometimes even contrary, or at least incompatible, with the common law of England, so as that in some cases the determination arising both from the statute and common law must be rejected. This renders the judicatories of these countries vague and precarious, dangerous if not arbitrary. This leads necessarily (let what case will be taken, in forming and enacting their provincial laws) to rendering the common law of the country different, incompatible with, if not contrary to, and independent of, the law of the mother country, then which nothing can be more disadvantageous to the subject and nothing more derogatory from the power of the government of the mother country, and from that fundamental maxim, that the colonists shall have not laws contrary to those of the mother country.’

At p127 of the same author’s work is the following passage: ‘From the uncontroverted, and universal idea of the subordination of the colonies to the government of the mother country, this power by which the Parliament maketh laws that shall be binding on the colonies, hath been constantly exerted by the government of England, and submitted to by the colonies. The fundamental maxim of the laws of those countries is that, first, the common law of England, and to gather such statutes (the ecclesiastical laws and canons excepted) as were enacted before the colonies had a legislature of their own; secondly, the laws made by their own legislature; together with thirdly, such Acts of Parliament as by a special clause are extended to America, since that time, are the laws of each province or colony. The jurisdiction and power of every court establishes in that country the duty of every civil officer, the process of every transaction in law and business there, is regulated on this principle. Nay further, every act of Parliament, as the Bill of Rights (1695), passed since the establishment of the colonies, which respects the general police of the realm or the rights and liberties of the subjects of the realm, although not extended by any special clause to America by Parliament, although without the intervention or express consent of their own respective legislature or representatives hath been considered, and I may venture to say adopted as part of the law and constitution of their countries, but by what principle of our constitution, by what maxim of law, this last practice hath been established is not so easy to ascertain, any more than it will be easy to fix any rule, when the colonies shall adopt, or when they may refuse those kind of laws of the mother country. This arises, as I have said, from some vague indecisive idea that the colonies, or some parts, are of the realm; but how or what parts or whether any parts at all, has never yet been thoroughly examined.’”

(1828) NSW Sel Cas (Dowling) 181 at 185-187 [Dowling J’s notes]

“Mr Stokes (he had been Chief Justice of Georgia) in his view of the constitution of the British Colonies, A view of the Constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America: In which notices is taken of such Alterations as have happened since that time down to the Present Period. With a variety of Colony Precedents, which are chiefly adapted to the West India Islands; and may be useful to those who have any intercourse with the Colonies, London, 1783, p10, incorporates in his work all that has before been cited from Blackstone’s Commentaries, Vol 1, p107 and her refers to the same authorities there cited; but no new or different light is thrown upon the subject matter.”

(1828) NSW Sel Cas (Dowling) 181 at 187 [Dowling J’s notes]

“In 1702 the opinion of Lord Northey (Chalmers, Opinions of Eminent Lawyers on various points of English Jurisprudence, chiefly concerning the Colonies, Fisheries and Commerce of Great Britain, London, 1814, p22) was taken relative to the right of Church presentation in Virginia (which was a conquered province), and it should seem in his opinion that even in the case of a settlement gained by conquest the laws of England would prevail there, though not expressly recognised where there were no colonial laws by which to determine a disputed question; for he says, ‘I am opinion the advowson, and the right of presentation, to the churches is subject to the laws of England, there being no express law of that plantation made further concerning the same.’

In 1720 the Lords Commissioner of Trade and Planatations took the opinion of Mr West (in G Chalmers, supra, vol 2, pp202-195) as to the admiralty jurisdiction in the plantations, and in the opinion given, is the following passage, ‘The common law of England is the common law of the plantations. And all statutes in affirmance of the common law passed in England, antecedent to the settlement of any colony, are in force in that colony, unless there is some private act to the contrary; though no statute made since those settlements, that is, since they acquired a legislation of their own, are there in force, unless the colonies are particularly mentioned. Let an English man go where he will, he carries as much of law and liberty with him as the nature of things will bear.’”

(1828) NSW Sel Cas (Dowling) 181 at 187 [Dowling J’s notes]

“Mr Chitty in his treatise on common law (Chitty, Common Law, ch 1, p638) [query – should this be ‘law of commerce and manufactures’?] adopts in his work the extract from Blackstone’s Commentaries, p107, and adds: ‘The qualification engrossed by the learned commentator on the general doctrine must therefore be considered as implied by the writers by whom this doctrine is advanced; and the laws in force in the mother country are only binding in the new colony as far as they are applicable to its state and circumstances. English subjects carry with them the common law which becomes the law of the plantations in which they settle, and all statutes in affirmance of the common law antecedently to the settlement of a colony, are in force in the colony. But it is not true, as a general proposition, that the inhabitants of the colonies carry with them the statute laws of the realm; but whether they do so or not depends upon circumstances, on the effect of their charter, on usage, and the acts of their legislature; and it would be both inconvenient and dangerous to adopt the proposition in so large an extent.’ (And see Chalmers, supra, vol 1, pp195-198).”

(1828) NSW Sel Cas (Dowling) 181 at 188 [Dowling J’s notes]

[Note: I have consulted many bibliographies and catalogues and cannot locate a book on the common law by Chitty. The abbreviation Ch Com usually refers to the work on commercial law] 

“In the latest work published respecting the colonies, namely J H Howard, The Laws of the British Colonies in the West Indies and other parts of America concerning Real and Personal Property and manumission of Slaves: with a view of the Constitution of each Colony, London, 1827, the author in his introductory chapter copies the three positions laid down in Anonymous and then proceeds to observe that, ‘Upon the principle, therefore, of this decision, it follows that in Barbados, the Leeward Islands, the Bahamas and the Bermudas, all of which were original settlements of British subjects, the common law of England and all the statutes of the British Parliament, applicable to their situation and condition, passed previously (see Pownall, supra, p128) to the islands respectively being so settled, and having a local legislature of their own are in force; Divarris [Dwarris], The First Report of the Commissioners of Inquiry into the Administration of Civil and Criminal Justice in the West Indies, 1825, p5 (laid before Parliament) observes as a matter of fact resulting from his personal enquiry that, ‘All navigation acts and acts of revenues and trade, and acts respecting shipping are obligatory, though the colonies are not named in them’. And he further adds that, ‘acts of Parliament altering other acts in force in the colonies are considered as themselves applying there’, except such of them as have been varied or renounced by their respective local governments. Indeed the general assembly of the Leeward Islands, by an act passed in 1706 expressly declared that the English common law, as far as it then stood unaltered by any written laws or of acts of Parliament of England extending to those islands, was in force in each of the Leeward Caribbean Islands; and the local legislature of the Bahamas have, by an act passed in 1810, particularized the British islands. And by the Royal proclamation of the 7th October 1763 the colonies of Granada, the Grenadines, St Vincent, Dominica, and Tobago consider themselves governed by the common law of England, and all English statutes passed prior to that time which are applicable to the situation and condition of the inhabitants of those colonies’. From Divarris’ [Dwarris’] third report it would appear that the colonists of Tobago consider themselves bound by the British statutes passed prior to 1814.”

(1828) NSW Sel Cas (Dowling) 181 at 188-189 [Dowling J’s notes]

“But it seems that upon the principle of usage, an act of the British legislature may be extended to the colonies, though they be not named in the statute. See Chalmers, supra, pp197-198 and 220, Williams v Jones (1811) and Blankard v Galdy at p225.”

(1828) NSW Sel Cas (Dowling) 181 at 191 [Dowling J’s notes]



	R v Robert Atkins, Thomas Chambers & Henry Milton 

(1828) NSW Sel Cas (Dowling) 306

2 May 1828
	HALE, Pleas of the Crown

FOSTER, Discourses
	“It might be true that in the eye of the law they would be all punishable as principals, but still the information should have charged the offence according to the fact and not according to the intendment of law. In fact, but one hand discharged the pistol and it should have been so alleged, and that the other prisoners aided and abetted Atkins. He cited Hale’s History of the Pleas of the Crown, London, 1736, pp 442 and 452.”

(1828) NSW Sel Cas (Dowling) 306 at 306 [argument of Wardell]

“In cases of this kind where all the parties go out in the prosecution of an unlawful purpose, ‘the mortal stroke, though given by one of the party, is considered in the eye of the law, and of sound reason too, as given by every individual present and abetting. The person actually giving the stroke is no more than the hand or instrument by which the others strike’, Foster, Discourses, p357. Upon this principle, it is laid down in Hale’s Pleas of the Crown that, ‘where the indictment chargeth that A gave the mortal stroke and that B and C were present aiding and abetting, if it cometh out in evidence that B and C was the person who gave the stroke and that A and C were present, aiding and abetting, they may all be found guilty of murder or manslaughter at common law, as circumstances may vary the case’. The identity of the person supposed to have given the stroke is but a circumstance and in this a case a very immaterial one; the stroke of one is in consideration of the law the stroke of all.”

(1828) NSW Sel Cas (Dowling) 306 at 306 per Dowling J



	R v Richard Vignau 

(1828) NSW Sel Cas (Dowling) 351

8 May 1828
	HAWKINS, Pleas of the Crown
	“All the statutes against coining clearly contemplate, the King’s money, such only as is coined by the King’s authority, either in gold or silver within the realm. I advert particularly to … [various statutes] … Hawkins, Pleas of the Crown, London, 1716, Vol 1, ch 58, p123.”

(1828) NSW Sel Cas (Dowling) 351 at 352 per Dowling J



	In re Timothy Nowlan 

(1828) NSW Sel Cas (Dowling) 762

5 July 1828
	CHITTY, Criminal Law

HULLOCK, J, Law of costs in civil actions and criminal proceedings, London, 1810
	“The cases cited by Dr Wardell from Chitty’s Crown Law were properly decided but all those cases related to the liability to pay costs upon motions for criminal informations against Magistrates or private individuals. There is a manifest difference between the liability to pay costs upon motions for criminal informations and a liability to pay costs on an application for a certiorari to return proceedings before justices.”

(1828) NSW Sel Cas (Dowling) 762 at 763 per Forbes CJ (Stephen and Dowling JJ  concurring]

[Google Books search found matching reference in Chitty’s Criminal Law. This work is occasionally cited as Chitty’s Crown Law]

“The magistrate is, in these cases, the Judge and he is in no case personally liable to pay costs. The authorities upon this point will be found collected in Sir J Hullock, The Law of Costs in Civil Actions and Criminal Proceedings, London, 1810, p603. The  cases in Chitty apply entirely to criminal informations and shew that the Court has a discretion in awarding costs against justices even though these be not enough to warrant the application for an information”

(1828) NSW Sel Cas (Dowling) 762 at 763 per Forbes CJ (Stephen and Dowling JJ  concurring]



	R v Edward Smith Hall [No 1] 

(1828) NSW Sel Cas (Dowling) 771

7 July 1828
	BAILEY’S Dictionary 

JOHNSON’S Dictionary 


	“The only lexicographical definition which I have been able to find of a newspaper is, ‘A paper published and dispersed with an account of present transactions’. This in this singular sense it is defined in Bailey’s Dictionary. In this same sense it is spoken of not merely in common parlance but in all the Stamp Acts of the British Parliament … Does this publication then satisfy this popular as well as statutable definition? In point of form it certainly does not, for it consists of several sheets of paper sewed together in the form of a book. If it does not satisfy the formal definition then we must inquire whether there is any other known species of publication which it most resembles. Looking at the title and to the form I should say it was a pamphlet because it completely satisfies all the popular as well as legislative definitions of that nature, and does not come within the definition of a newspaper. In fact it is a pamphlet. According to Bailey it is ‘A little stitched book; and Dr Johnson defines it to be a small book; properly a book sold unbound and only stitched.”

(1828) NSW Sel Cas (Dowling) 771 at 773-773 per Dowling J



	Terry v Howell 

(1828) NSW Sel Cas (Dowling) 56 

9 July 1828
	ARCHIBALD’S Practice

MADDOCK, H, A treatise on the principles and practice of the High Court of Chancery, 2nd ed, London, 1820


	“The learned Judge saved the point, and the plaintiff had a verdict subject to the motion. Moore now moved to arrest the judgment and cited Archibald’s Practice, p 95. Norton, contra, felt the objection to be a fatal one.”

(1828) NSW Sel Cas (Dowling) 56 at 56 [headnote]



	Nash v Purcell 

(1828) NSW Sel Cas (Dowling) 523

9 July 1828
	BLACKSTONE’S Commentaries

STOKES, A view of the constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America… London, 1783

CHALMERS’ Opinions of eminent lawyers

COMYNS’ Digest

BACON’S Abridgment
	“This power of the King is now so fully recognized and settled that it may be assumed as one of the clearest prerogatives of the crown. It is said by Mr Justice Blackstone in treating upon provincial establishments, that their constitutions depend upon the commissions issued by the crown to their Governors under which provincial assemblies are constituted with the power of making local ordinances not repugnant to the laws of England. (Blackstone, Commentaries, Vol 1, p108).”

(1828) NSW Sel Cas (Dowling) 523 at 531-532 per Forbes CJ

“Mr Stokes, who was a lawyer by profession in his work on the constitution of the North American colonies, has preserved the form of one of the general commissions to the Governors as follows:- ‘You (The Governor) with the consent of our said council and assembly, shall have full power and authority, to make laws, statutes, and ordinances, for the public peace, welfare and good government of our said province’, A Stokes, A view of the Constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America: In which notices is taken of such Alterations as have happened since that time down to the Present Period. With a variety of Colony Precedents, which are chiefly adapted to the West India Islands; and may be useful to those who have any intercourse with the Colonies, London, 1783, p155.”

(1828) NSW Sel Cas (Dowling) 523 at 532 per Forbes CJ

“By an opinion of Sir Robert Raymond Attorney General in 1713, afterwards Lord Chief Justice of England, it appears that that great lawyer, considered "An act of the Assembly of Barbados, was of the same effect there, as an act of Parliament in England’ (in G Chalmers, Opinions of Eminent Lawyers on various points of English Jurisprudence, chiefly concerning the Colonies, Fisheries and Commerce of Great Britain, London, 1814).”

(1828) NSW Sel Cas (Dowling) 523 at 532 per Forbes CJ

“How then do Judges determine whether statute is law or not? They determine it of their own knowledge by the production of the statute, it is a branch of that learning and discretion which is presumed to reside in them and qualifies them for the important office entrusted to them. It is said by Lord Holt, that they must judicially notice the adjournment and prorogation of Parliament. It was unnecessary to cite authorities in support of this doctrine. It is to be found in the earliest writers of the law, the text may be found in The Princes' case (1606) 8 Co Rep 13(b) and in J Comyns, A Digest of the Laws of England, London, 1822, Title Parliament. The distinction between a public and a private act, is equally clear. The authorities which illustrate it, are well collected in M Bacon, A new Abridgment of the Law, London, 6th ed, 1807, vol 7, Title Statute.”

(1828) NSW Sel Cas (Dowling) 523 at 532-533 per Forbes CJ


	Ex parte Howe Contempt 

(1828) NSW Sel Cas (Dowling) 775

11 and 12 July 1828
	HOLT on Libel

PRACTICAL REGISTER IN CHANCERY
	“It is in the power of the court in this summary manner to deal with persons who obstruct the justice of the Country by reflecting upon the character of the Court, and prejudicing the minds of the public upon a case which remain and is pending for trial (The learned Judge then read extracts from F Holt, The Law of Libel, London, 1816, page 153.)”

(1828) NSW Sel Cas (Dowling) 775 at 777 per Forbes CJ

“A publication, the effect of which is likely to prevent or obstruct the course of public justice, has always been held to be a contempt of the Court. In the Practical Register in Chancery, p 99 it is stated that ‘contempt is a disobedience of the Court, or an opposing or despising the authority, justice or dignity thereof; it commonly consists in a party doing otherwise than he is enjoined to do, or not doing what he is commanded or required by the process order or decree of the Court’.”

(1828) NSW Sel Cas (Dowling) 775 at 779-780 per Dowling J



	Raine v James

(1828) NSW Sel Cas (Dowling) 488

12 July 1828
	MADDOCK, H, A treatise on the principles and practice of the High Court of Chancery, 2nd ed, London, 1820
	“Wentworth moved for and obtained time to file exceptions to the defendant’s answer to the plaintiff’s bill and cited H Maddock, A Treatise on the Principles and Practice of the High Court of Chancery, 2nd ed, London, 1820, Vol 2, p345, which was granted by the Court.”

(1828) NSW Sel Cas (Dowling) 488 at 489 [argument of Wentworth]



	Hill v Owen 

(1828) NSW Sel Cas (Dowling) 356

September 1828
	CHITTY on Bills of Exchange
	“Keith moved for a new trial in this case but the Court after hearing my report of the case thought there was no injustice done for the plaintiff might have recovered under the common counts. See Chitty, A Practical Treatise on Bills of Exchange, Checks on Bankers, Promissory Notes, Bankers’ Cash Notes and Bank Notes, 6th ed, London, 1822, p496.”

(1828) NSW Sel Cas (Dowling) 356 at 356 [Dowling J’s summary of the hearing]



	In re Henry Robinson 

(1828) NSW Sel Cas (Dowling) 966

10 September 1828
	SWINBURNE H, Treatise of testaments and last wills compiled out of the laws, ecclesiastical, civil and canon… London, 1803
	“The testator had made two wills. Rowe now moved for probate of the last will. Poole had entered a caveat, against the last will and called upon Rowe to prove the last will by due course of law. This was ordered by the Court, it being requisite in such case that the second will should be proved, by the attesting witnesses. See H Swinburne, A Treatise of Testaments and Last Wills compiled out of the Laws, Ecclesiastical, Civil and Canon: as also out of the Common Laws, Customs and Statutes of the Realm, London, 1803.”

(1828) NSW Sel Cas (Dowling) 966 [Dowling J’s notes]



	Brown v Mannix 

(1828) NSW Sel Cas (Dowling) 194

26 September 1828
	BLACKSTONE’S Commentaries
POWNALL, Administration of the Colonies

STOKES, A View of the Constitution of the British Colonies in North America and the West Indies…

CHALMERS, Opinions of Eminent Lawyers

CHITTY, Commercial law

HOWARD’S Colonial law 

DWARRIS, The First Report of the Commissioners of Inquiry into the Administration of Civil and Criminal Justice in the West Indies


	“The view I have taken of this point involves the consideration of the general question, as a preliminary step how far the common law and statute law of England respectively apply to the colonial possessions of the crown of Great Britain. In determining this point, the authorities I have consulted are Dutton v Howell (1693); Anonymous (1722); Blankard v Galdy (1694); Smith v Brown (1706); Blackstone’s Commentaries, p107; T Pownall, The Administration of the Colonies, London, 1765, pp102, 128; Stokes, A view of the Constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America: In which notices is taken of such Alterations as have happened since that time down to the Present Period. With a variety of Colony Precedents, which are chiefly adapted to the West India Islands; and may be useful to those who have any intercourse with the Colonies, London, 1783; G Chalmers, Opinions of Eminent Lawyers on various points of English Jurisprudence, chiefly concerning the Colonies, Fisheries and Commerce of Great Britain, London, 1814, Vol 1 pp21, 195-198, Vol 2 p202; Chitty, A treatise of the Common law, p638 [query – should this be ‘law of commerce and manufactures’?]; J H Howard, The Laws of the British Colonies in the West Indies and other parts of America concerning Real and Personal Property and manumission of Slaves: with a view of the Constitution of each Colony, London, 1827; and Divarris [Dwarris], First report of the Commissioners of Inquiry into the Administration of Civil and Criminal Justice in the West Indies, 1825, p5.”

(1828) NSW Sel Cas (Dowling) 194 at 199 per Dowling J

[Note: The abbreviation Ch Com usually refers to Chitty’s work on commercial law] 



	Robert Campbell Jr & Co v Francis Nicholls Rossi Esq 

(1829) NSW Sel Cas (Dowling) 534

31 December 1828, 1 January 1829
	REEVES, English law of shipping
	“I read the word ‘importation’ it its popular sense and as it has been formerly interpreted in the decisions of questions touching the revenue law of the mother country. It is an old word. I could mention Reeves, English law of Shipping and the question of importation is therein mentioned besides many cases in the Admiralty reports, in which the word is construed as meaning a bringing into port for the purposes of landing.”

(1829) NSW Sel Cas (Dowling) 534 at 538 per Forbes CJ



	In re Jane New [No 2] 

(1829) NSW Sel Cas (Dowling) 551

21 March 1829
	BLACKSTONE’S Commentaries
	“I accede to the argument of the Attorney General that a pardon is not perfected in due form of law, until it has passed the Great Seal - that the Signet or Sign Manual, or any less formal mode of granting a pardon, cannot be pleaded, or even adduced in evidence, to reverse the legal consequences of attainder or to restore the party attaint to his plenam et liberam legem, in any case, where the effect of a pardon is the immediate subject matter of enquiry before the Court - such instruments, however, are held sufficient to induce the Court to admit a prisoner to bail, and to liberate him from personal restraint (Blackstone’s Commentaries, Vol 4, p400).”

(1829) NSW Sel Cas (Dowling) 551 at 554 per Forbes CJ



	Bensley v Stroud 

(1829) NSW Sel Cas (Dowling) 735

26 March 1829


	BLACKSTONE’S Commentaries
	“I considered that he had a good right of action against the plaintiff and the ground of my so considering was the text in Blackstone’s Commentaries, Vol 3, p158…”

(1829) NSW Sel Cas (Dowling) 735 at 736 [argument of Williams]



	R v Gardener & Yeurs 

(1829) NSW Sel Cas (Dowling) 108

6 April 1829
	PEAKE, T, Compendium of the law of evidence, London, 1801
BULLER’S Trials at Nisi Prius

GILBERT, Law of evidence
	“It is a general rule no doubt, that the testimony of a person, who by the turpitude of his conduct has shewn that he is regardless of all laws both human and divine, and ought not to be received. For it cannot be reasonably expected that such a person would regard the obligation of an oath, and therefore it may be taken that no witness is competent to give evidence in a court of justice, who has been convicted of any infamous crime. See T Peake, A Compendium of the Law of Evidence, London, 1801, Ch 3, s2, p83; Sir F Buller, An Introduction to the Law relative to Trials at Nisi Prius, London, 1817, 7th ed, p291; Sir G Gilbert, The Law of Evidence, Dublin, 1754, p101.”

(1829) NSW Sel Cas (Dowling) 108 at 110 per Dowling J

	Cooper & Levy v Lucas 

(1829) NSW Sel Cas (Dowling) 818

6 June 1829
	SELWYN’S Nisi Prius
	“The Court was of the opinion that it was a case in which they ought to grant relief and therefore made the rule absolute. See Cannan v Bryce (1819) 3 B & A 180, 106 ER 628 and W Selwyn, An Abridgement of the Law of Nisi Prius, London, 1827, Vol 1, p372.”

(1829) NSW Sel Cas (Dowling) 818 at 818 [the Court]



	R v Hayes [No 1] 

(1829) NSW Sel Cas (Dowling) 638

20 June 1829
	BLACKSTONE’S Commentaries

PLOWDEN, Commentaries
	“In the case put by the counsel for the defendant (Blackstone’s Commentaries, vol 1, ch 9) where power is given to a Lord of a manor to try all causes in his manor, should a cause however in which he is interested arise in that manor, he shall not try it, although the words of the Act be general as to all causes, as it were a mockery of fair and equal justice to suppose a person should be both judge and party in his own cause.”

(1829) NSW Sel Cas (Dowling) 638 at 639 per Stephen J

“It is laid down in Plowden, Commentaries, p206, as a rule for interpreting acts of Parliament, that if a statute which is introductive of a new law, limits a thing to be done in a particular matter, that thing shall not, although there be no negative words, be done in any other manner.”

(1829) NSW Sel Cas (Dowling) 638 at 645 per Forbes CJ

“… acts of Parliament that are impossible to be performed are of no validity, and if there arises out of them collaterally any absurd consequences, manifestly contradictory to common reason, they are, with regard to those collateral consequences, void (Blackstone’s Commentaries, Vol 1, p91).”

(1829) NSW Sel Cas (Dowling) 638 at 649 per Dowling J

“In support of this argument, Blackstone’s Commentaries, Vol 1, p91, was cited, where it is said, ‘acts of Parliament that are impossible to be performed are of no validity, and if there arises out of them collaterally any absurd consequences, manifestly contradictory to common reason, they are, with regard to those collateral consequences, void &c’. In Bacon, A new Abridgement of the Law, 6th ed, London, 1807, p436 it is said, ‘if a statute be against common right or reason, or repugnant or impossible to be performed, the common law shall control it, and adjudge it to be void; but the judges will not hold a statute to be void unless it be clearly contrary to natural equity, for that they will strain, rather than hold a statute to be void. Upon this question, an eminent editor of Mr Justice Blackstone’s Commentaries (Professor Chitty), has observed, ‘if an act of Parliament is clearly and unequivocally expressed, with all deference to the learned commentator, I conceive it is neither void to its direct, nor collateral consequences, however absurd and unreasonable they may appear. If the expression will admit of doubt, it will not then be presumed that that construction can be agreeable to the intention of the legislature, the consequences of which are unquestionable; but when the signification of a statute is manifest, no authority less than that of Parliament can restrain its operation.’” 

(1829) NSW Sel Cas (Dowling) 638 at 653 per Dowling J

[Query: the ‘eminent editor’ of Blackstone may be Professor Christian. 

Google Books search located Blackstone, Commentaries on the Laws of England, to which is added an analysis by Baron Field … a new edition with practical notes by Archbold, Christian and Chitty, New York, 1827. 

Volume 1, Page 62, footnote 29 includes the following passage: “Upon this question professor Christian has observed ‘if an act of Parliament is clearly and unequivocally expressed, with all deference to the learned commentator, I conceive it is neither void to its direct, nor collateral consequences, however absurd and unreasonable they may appear…’. Footnote 30 on the next page is signed by Chitty.]

“Sedition may be regarded as an attempt to commit high treason a sort of treasonable misdemeanor. All writers upon this subject regard it as an offence against the King and his government, and not as an offence against his servants and their government, unless there be a special allegation that the offence has a tendency to affect the safety of his Majesty and his government, E H East, A Treatise of the Pleas of the Crown, London, 1803, Vol 1, p48.”

(1829) NSW Sel Cas (Dowling) 638 at 660 per Dowling J



	Cooper v Terry & Another 

(1829) NSW Sel Cas (Dowling) 59

30 June 1829
	GRANT, H, Practice of the High Court of Chancery: with costs, precedents, orders, etc, etc, in a method not before attempted, London, 1826
	“It is now contented on the part of the defendant that the injunction ought not to have been granted without a subpoena or a notice and Attorney General v Nichol (1809) 16 Ves 338 and H Grant, The Practice of the High Court of Chancery: with costs, precedents, orders, etc, etc, in a method not before attempted, London, 1826, Vol 1, were cited.”

(1829) NSW Sel Cas (Dowling) 59 at 59-60 [summary of argument]

“Wentworth, in reply to the 1st objection, cited H Maddock, A treatise on the principles and practice of the High Court of Chancery, 2nd ed, London, 1820, Vol 1, p126, as decisive to shew that, in such a case as this, the Court will grant an injunction until the answer comes in.”

(1829) NSW Sel Cas (Dowling) 59 at 60 [argument of Wentworth]



	Ellis Scott v Robert Campbell & Others 

(1829) NSW Sel Cas (Dowling) 362

4 July 1829
	BAYLEY, Summary of the laws of bills of exchange, cash bills and promissory notes
	“The custom of merchants is 10 per cent any time bill interest as damages for detention of debt, J Bayley, A Summary of the Laws of Bills of Exchange, Cash Bills & Promissory Notes, London, 1813, p234.”

(1829) NSW Sel Cas (Dowling) 362 at 362-363 [argument of Wardell]



	R v Lucas & Others 

(1829) NSW Sel Cas (Dowling) 569

30 September 1829
	CHITTY on Pleading 

BACON’S Abridgment


	“It was objected on the part of the defendant that the crown should have assigned breaches either in the declaration or replication pursuant to the statute 8 & 9 Wm 3, c 11 (1697) s 8. See Chitty on Pleading, Vol 1, p504.”

(1829) NSW Sel Cas (Dowling) 569 at 569 [summary of hearing]

“Samson SG now contended that the crown was not bound by the statute not being expressly named therein and he cited “M Bacon, A New Abridgement of the Law, 6th ed, London, 1807, Vol 6.”

(1829) NSW Sel Cas (Dowling) 569 at 569 [summary of hearing]

Note: colonial cases adds “Bac. A 6. Tit Prerogative. E. 5.”



	Doe Dem Edward Riley v Robert Campbell & William Walker 

(1829) NSW Sel Cas (Dowling) 967

30 September 1829
	BLACKSTONE’S Commentaries
	“The general rules upon this subject are too well settled to be now questioned. Blackstone’s Commentaries, Vol 2, p377, it is said wills shall be so construed as far as consistently may be so as to preserve estates in the intended channel of descent. The intent of the testator is to be the rule of construction, if the words will bear it out; Brownsword v Edwards (1750) 2 Ves Sen 248, 28 ER 157.”

(1829) NSW Sel Cas (Dowling) 967



	Cullen v Crawford 

(1829) NSW Sel Cas (Dowling) 61

29 December 1829


	SELWYN’S Nisi Prius
	“There is no doubt that substantial justice has been done in this case by the finding of the assessors; but it is a dangerous thing to violate a settled rule of law. Accord with satisfaction may be given in evidence under the general issue. Here, however, though there may be an accord, there is no satisfaction. The plaintiff does not act to bind him, see W Selwyn, An Abridgement of the Law of Nisi Prius, 7th ed, London, 1827, p121.”

(1829) NSW Sel Cas (Dowling) 61 at 62 per Dowling J



	Schooner Darling 

(1829) NSW Sel Cas (Dowling) 911

29 December 1829


	CHALMERS’ Opinions of eminent lawyers
	“There is no doubt that this Court is vested with the power granting remedies of this nature, not only by virtue of the 9 Geo 4 c 83 (1828), but by the common law, as an incident of that controlling power which the Kings Superior Courts of Record have over inferior jurisdictions: G Chalmers, Opinions of Eminent Lawyers on various points of English Jurisprudence, chiefly concerning the Colonies, Fisheries and Commerce of Great Britain, London, 1814 …”

(1829) NSW Sel Cas (Dowling) 911 at 911 per Forbes CJ



	McGuiggan v Sewell

(1830) NSW Sel Cas (Dowling) 464

19 March 1830
	TIDD, Practice of the King’s Bench and Common Pleas in personal actions
	“The plaintiff had consented to discharge the defendant out of custody without any stipulation as to payment, and the attorney now sought to detain him for his costs, but the Court on the authority of W Tidd, The Practice of the King’s Bench and Common Pleas in Personal Actions, 7th ed, London, 1821, vol 1, p102 and Martin v Francis (1819) 2 B & A, 106 ER 413, discharged him out of custody.”

(1830) NSW Sel Cas (Dowling) 464 at 464 [Judges not identified]



	Cohen v Ritchie 

(1830) NSW Sel Cas (Dowling) 924

1 July 1830
	ABBOTT on Shipping
CHITTY, Commercial Law
	“The Court was of the opinion that parol evidence was inadmissible to contradict the bill of lading. See Abbott on Shipping, London, 1812 at 216 … Chitty, A Treatise on the Laws of Commerce and Manufacturers and the Contracts Relating thereto, 1824, at 401…”

(1830) NSW Sel Cas (Dowling) 924 at 925 [the Court]



	Weller v Campbell 

(1830) NSW Sel Cas (Dowling) 374

7 July 1830
	CHITTY on Bills of Exchange
	“Although the amount of the order in this particular case is trifling, yet as the question involved is one of general importance and may effect [sic] future transactions of the like kind, the court is fearful of laying down mass distinctions. We have diligently examined all the decided cases in which a promise to pay a bill or note by the drawer and endorser, after dishonour by the acceptor or payer, has been held to amount to a waiver of the holder’s laches, and we cannot find a single decision or even a dictum in which such a promise is held to amount to a waiver, or that some proof of the knowledge of the holder’s assault … [various cases ] … Chitty, A practical treatise on Bills of Exchange, checks on Bankers, Promissory Notes, Bankers’ cash notes and Bank notes, 6th ed, London, 1822, p236…”

(1830) NSW Sel Cas (Dowling) 374 at 375 per Dowling J, Forbes CJ concurring



	Hall v Mansfield [No 4] 

(1830) NSW Sel Cas (Dowling) 856

26 July 1830
	TIDD, Practice of the King’s Bench and Common Pleas in personal actions
	“Two actions were brought by the plaintiff for a libel. In one there was a verdict for the defendant and in the other the plaintiff recovered a verdict of £50 damages.

Wardell now moved for the defendant in the first, to allow his costs to be set off against the plaintiff’s damages in the second action. Keith opposed the motion but,

Dowling J thought it reasonable and ordered accordingly. See … [various cases] … and W Tidd, The Practice of the King’s Bench and Common Pleas in Personal Actions: To which are added the Law and Practice of Extents and the Rules of Court and Modern Decisions in the Exchequer of Pleas, 7th ed, London, 1821, Vol 1, p689.”

(1830) NSW Sel Cas (Dowling) 856 at 856 [Dowling J’s notes]



	R v Finch 

(1830) NSW Sel Cas (Dowling) 330

4 September 1830
	EAST, Pleas of the Crown
	“Larceny is to be defined as ‘the wrongful or fraudulent taking and carrying away by any person of the mere personal goods from any other place with a felonious intent to convert them to his (the taker’s) own use, and make them his own property without the consent of the owner’. (East, A Treatise of the Pleas of the Crown, London, 1803, p553).”

(1830) NSW Sel Cas (Dowling) 330 at 331 [argument of Rowe]



	R v Farrell

(1831) 1 Legge 5

(1831) NSW Sel Cas (Dowling) 136 

23 July 1831
	BLACKSTONE’S Commentaries
GILBERT, Law of Evidence
BRACTON

FLETA

DIGEST

HAWKINS Pleas of the Crown


PHILLIPPS on Evidence
	“The text law on this subject is thus briefly laid down in Blackstone’s Commentaries: ‘All witnesses of whatsoever religion or country, that have the use of their reason, are to be received and examined, except such as are infamous, or such as are interested in the event of a suit. Infamous persons are such as may be challenged as jurors, propter delictum, and therefore never shall be admitted to give evidence to inform that Jury, with whom they were too scandalous to associate.’ This is the text law, as it is to be found in all writers on the principles of English law.” 

(1831) 1 Legge 5 at 7-8 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 138  - adds ‘Vol 3, p369’ to the Blackstone reference

“The grounds and reasons on which it is founded are well expressed by that great lawyer, Lord Chief Baron Gilbert, who, in his work on evidence, says:— ‘Every plain and honest man, affirming the truth of any matter under the sanction of an oath, is entitled to faith and credit; so that under such attestation, the fact is understood to be fully proved. But when a man is convicted of falsity and other crimes against the common principles of honesty and humanity, his oath is of no weight, because he hath not the credit of a witness, and there is a greater presumption against him, than there can be on his behalf. For the presumption is benign and humane to every man produced as a witness that he will not falsify or prevaricate, in matters of such importance, but where a man is a notorious and public criminal this presumption fails him, and from thenceforth he is rather to be intended as a man profligate and abandoned, than one under the sentiments and conviction of those principles which teach probity and veracity; and consequently the producing such a man is ineffectual, because the credit of his oath is overbalanced by the stain of his iniquity.’” 

(1831) 1 Legge 5 at 8 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 138 – adds ‘1754, p100’ to the Gilbert reference.

“It were unnecessary to multiply authorities: all the writers, from Bracton to Fleta, down to Blackstone and the latest authorities of the present day will be found to lay down the same principle in the same words. It is coeval with the administration of justice in English Courts; it is laid down by Magna Charta, that no free man shall be interrupted in his person or his property, except by the judgment of his peers or by the law of the land.” 

(1831) 1 Legge 5 at 8 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 138

“In the Digest, under the title ‘De testibus’, the following description of persons are excluded from giving testimony by the Julian law, de vi:—“Qui judicis public damnatus erit; qui eorum in integrum restitutus non erit; quive in vinculis custodiave publica erit. I have made these references to the Roman civil law, not as authorities for the law itself, but to show the general assent of mankind to the principle upon which it is founded, and to strengthen to conclusion at which I have arrived, that the rule of evidence which excludes infamous witnesses is a fundamental rule of law, founded in universal principles, and therefore not to be departed from except in cases of extreme necessity.”

(1831) 1 Legge 5 at 8 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 139

“It is recognised in the old common law of the Colonies, and is laid down in Blackstone, vol I, p 107, that ‘if an uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are the birthright of every subject, are immediately in force,’ with the restrictions therein set forth.”

(1831) 1 Legge 5 at 10 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 140 

“I put the case of a person indicted under the statute of Henry the Seventh for forcible abduction and marrying a woman against her will. In such a case the general principle would seem to prevail, the wife is not a competent witness against her husband; but the Court overruled the objection, and from necessity admitted a departure from the law of England [4 Hawk PC 432].”

(1831) 1 Legge 5 at 11 per Forbes CJ

(1831) NSW Sel Cas (Dowling) 136 at 141 – adds ‘W Hawkins, A Treatise of Pleas of the Crown, 8th ed, London, 1824.

“The authorities cited were 3 Black Coms, p 370, where it is said, ‘Infamous persons are such as may be challenged as Jurors propter delictum; and therefore never shall be admitted to give evidence to inform that Jury with whom they were too scandalous to associate.’ This position clearly applies to the disability of an infamous person from sitting on a Jury, not to his competency as a witness.” 

(1831) 1 Legge 5 at 21 per Dowling J

(1831) NSW Sel Cas (Dowling) 136 at 138 at 151 – adds ‘Blackstone, Commentaries, Vol 3, p370’

“From a Text Book of authority on the law of evidence this passage was cited, “If two or more persons are accomplices, one who is not indicted may be a witness against the others. So he may even after conviction, if judgment has not passed against him for it is not the conviction, but the judgment that creates the disability.”

(1831) 1 Legge 5 at 21 per Dowling J

(1831) NSW Sel Cas (Dowling) 136 at 151

[Note – a full text search on Google books found the quote: Phillipps, A Treatise on the Law of Evidence, 2nd ed,  1815, p31]

“Nay, according to Hawkins PCB 2, ch 46, s 108, it was urged, that it had been doubted how far the King’s pardon would remove the disability of such a witness.” 

(1831) 1 Legge 5 at 21 per Dowling J

(1831) NSW Sel Cas (Dowling) 136 at 151



	R v Thomas Simms & Others

(1831) NSW Sel Cas (Dowling) 132

23 July 1831
	HAWKINS, Pleas of the Crown

CARRINGTON, Criminal Law
	“But there is also another objection, to which I have alluded – namely, that if the pardon were complete in all other respects, still there being no attainder recited, but merely that the party had been tried and convicted, it would be void on that ground alone, see W Hawkins, A Treatise of Pleas of the Crown, London, 1824, ch 37, s8.”

(1831) NSW Sel Cas (Dowling) 132 at 133 [argument of Therry]

“Again, with the approver’s competency, I would urge upon the Court the practice which prevails in England. That is, not to admit an accomplice as King’s evidence if it appears that he is charged with any other felonies than that on the trial of which his is to be a witness, see Carrington and Payne’s Crown Law, p62,”

(1831) NSW Sel Cas (Dowling) 132 [argument of Therry]

[Note: found matching reference in Carrington, FA, A supplement to all the treatises on the criminal law : containing the alterations by statute to the prorogation of Parliament in 1828 and the ... 3rd ed., with an appendix .... London, 1828, p 62. Located in The Making of Modern Law.

This title may have been confused with Carrington & Payne’s Nisi Prius Reports]


	Smith v Dower

(1831) NSW Sel Cas (Dowling) 492

19 November 1831
	COMYNS’ Digest 

BULLER’S Trials at Nisi Prius
	“There is no doubt that where it is essentially necessary by the terms of a contract that the defendant should be requested to perform his part of the contract, such request being a condition precedent, it must be specially alleged in the declaration and proved, see J Comyns A Digest of the Laws of England, 5th ed, London, 1822, Vol 6, Title Pleader, ch 69.”

(1831) NSW Sel Cas (Dowling) 492 at 493 per Forbes CJ and Dowling J

“Thus where a person promises to pay on request money previously due, the plaintiff would not make or aver a request to pay, see Sir F Buller, An Introduction to the Law relative to Trials at Nisi Prius, 7th ed, London, 1817, p151. The bringing of this action would in that case be a sufficient request.”

(1831) NSW Sel Cas (Dowling) 492 at 493 per Forbes CJ and Dowling J



	Macdonald v Levy 

(1833) 1 Legge 39

8 June 1833
	BLACKSTONE’S Commentaries
	“Sir William Blackstone in commenting upon the resolution of the Lords of the Council, expounds it in the following clear and comprehensive terms:- ‘But this must be understood with very many, and very great restrictions, such colonists carry with them only so much of the English law as is applicable to their own situation, and the condition of the infant colony, such for instance, as the general rules of inheritance, and of protection from personal injuries. The artificial distinctions and refinements incident to the property of a great and commercial people – the laws of police and revenue – the mode of maintenance for the established clergy – and a multitude of other provisions are neither necessary nor convenient for them, and therefore not in force. What shall be admitted, and what rejected, at what time, and under what restrictions, must, in case of dispute, be decided in the first instance by their own provisional judicature’ (Bl Com Vol I, p 107). This passage in the Commentaries is considered to be a sound exposition of the law by all the writers on colonial law; and is received as authority in our courts.”

(1833) 1 Legge 39 at 52 per Forbes CJ

“In Chalmers Collection of Opinions upon points of jurisprudence concerning the colonies (Vol I, 198-220) I find the opinions of the most eminent lawyers in accordance with the text, as laid by Blackstone. Sir Robert Henly and Mr Yorke, Attorney and Solicitor-General in the year 1757, in answer to a question put to them by the Council for the Plantations, how far the statute for counterfeiting foreign coins was in force in Nova Scotia, state their opinion as follows:- ‘We are of opinion that the proposition adopted by the Judges there, that the inhabitants of the colonies carry with them the statute laws of the realm, is not true as a general proposition, but depends upon circumstances, the effect of their charter, usage and acts of their Legislature; and it would be both inconvenient and dangerous to take it in so large an extent.’   Sir Phillip Yorke and Sir Clement Wearg had, in the year 1724, expressed their opinion to the same effect. Upon a similar question referred to them, as to what English laws were to be considered in force in Jamaica, they replied, ‘Such Acts of Parliament as have been made in England to bind the plantations in general, or Jamaica in particular, and also such parts of the common or statute law of England as have by long usage and general acquiescence been received and acted under there, though without any particular law of the country for that purpose, are to be considered in force.’ Lord Mansfield, in delivering the opinion of the Court of King’s Bench, in the celebrated case of Campbell v Hall (Lofft 650, Cowp 204) is reported to have referred to this last opinion of the Crown lawyers in the following words:—‘A maxim of constitutional law, declared by two such men in modern times as Sir Phillip Yorke and Sir Clement Wearg, will require some authorities to shake.’”

(1833) 1 Legge 39 at 52-53 per Forbes CJ

“If we, the Judges, are merely to declare whether the laws of England can be applied or not, what is there to prevent the application of a ‘multitude’ of provisions as Blackstone expresses it, which hitherto no one has dreamed of extending to this Colony.”

(1833) 1 Legge 39 at 54 per Forbes CJ

“Among the laws enumerated by Sir William Blackstone as not applying to the condition of an infant colony, are ‘the laws of police and revenue, especially such as are enforced by penalties’.”

(1833) 1 Legge 39 at 55 per Forbes CJ



	The King v Steel 

(1834) 1 Legge 65

24 October 1834
	GILBERT, Law of evidence

STAMFORD’S Prerogative

BACON’S Abridgment

BLACKSTONE’S Commentaries

ADAMS on Ejectment

STAUNTON’S Prerogative

COKE’S Institutes
	“The fact must be proved though it involves a negative, since the law presumes the affirmative, viz, that the King is the rightful owner. Gilbert Evidence, 148 [and various cases]

(1834) 1 Legge 65 at 66 [argument of Attorney-General and Solicitor-General]

“It is laid down by divers authorities that when a subject is barred of entry, the King can only take by inquisition or office found, Stamford’s Prerogative, Bacon’s Abridgment.”

(1834) 1 Legge 65 at 66 [argument of Wentworth]

“He [Wentworth] cited Bacon’s Abridgment and 3 Blackstone’s Commentaries. The doctrine of prerogative rights did not apply to this colony.”

(1834) 1 Legge 65 at 67 [preliminary – argument of Wentworth]

“The Solicitor-General quoted Adams on Ejectment, to show that when the possessor once acknowledged the title of the claimant, there could be no adverse possession.”

(1834) 1 Legge 65 at 67 [preliminary – argument of Solicitor General]

“The text law which has been cited from the Crown, is laid down in Staunton’s Prerogative, in the following manner:— ‘With respect to the necessity of having an office, the rule is, that in all cases where a common person cannot have possession, neither in deed nor in law, without an entry, the King cannot have it without an office, or other record.’”

(1834) 1 Legge 65 at 67 per Forbes CJ 

“It is expressly laid down in Lord Coke’s fourth Institute, page 116, as the reason why, upon not guilty pleaded, the defendant would be immediately evicted, that the King’s title appears upon the information, and not title appears on record for the defendant.”

(1834) 1 Legge 65 at 67 per Forbes CJ



	Ex parte Attorney General; In re Edward Dorman O’Reilly 

(1835) NSW Sel Cas (Dowling) 744

21 March 1835
	COMYNS’ Digest
	“Plunkett SG was heard contra, and contended that it was highly disgraceful, scandalous and criminal for an attorney to act in the manner charged against this gentleman. He cited J Comyns, A Digest of the Laws of England, London, 1800, Vol 1, Part 2B.14, p610 where it is said ‘An attorney ought not to prosecute an action to be paid in goods; for that will be champerty’.”

(1835) NSW Sel Cas (Dowling) 744 at 745 [argument of Plunkett SG]



	James Lewis v George Lambert Esq 

(1835) NSW Sel Cas (Dowling) 225

28 March 1835
	ABBOTT on Shipping

MOLLOY, De jure maritime et navali or a treatise of affairs maratime and of commerce, 1688  
	“The master of a merchant ship may of his own authority punish a mariner in a reasonable manner of disobedience or disorderly conduct, his authority in this respect being analogous to that of a parent over his child or of a master over his apprentice or scholar (Charles Abbott, A Treatise of the Law Relative to Merchant Ships and Seamen, 4th ed, London, 1812, p160.”

(1835) NSW Sel Cas (Dowling) 225 at 229 [argument of Foster, in Dowling J’s notes]

“The defendant was therefore justified from the necessity of the case. The power thus exercised is analogous to imprisonment which has nothing but ancient usage to support it. The cited Molloy, De Jure Maritime et Navali or A Treatise of Affairs Maratime and of Commerce, 1688…”

(1835) NSW Sel Cas (Dowling) 225 at 231 [argument of Attorney-General, Solicitor General and Wentworth, in Dowling J’s notes]

“It is said that the right claimed on the part of the defendant is a common law right. If it be so, something must have been said in the books about it; but no law, decision or even dictum is to be found to support it. If there be such law, it surely must be found in some work on maritime law; but none has been cited and none can be found. The extract from Molloy’s De Jure Maritimo has no bearing on the subject. That was merely a treaty between different European nations at that time, to shew what sovereignty the King of England had in the four seas.”

(1835) NSW Sel Cas (Dowling) 225 at 231 [argument of Foster, in Dowling J’s notes]



	Thomas Salmon v John Leary 

(1835) NSW Sel Cas (Dowling) 695

28 March 1835
	COKE on Littleton
	“The zeal and confidence with which the argument at the bar was enforced induces the Court to resort to first principles in order to shew that the point contended for will hardly admit of discussion. The rules of law applicable to mortgages are too well settled to be disputed at the present day. In E Coke, The First Part of the Institutes of the Laws of England, 1794, Vol 3, ch 5, s 333, it is said ‘If a feoffment be made upon such condition, that if the feoffor pay to the feoffee at a certain day 40 pounds of money, that then the feoffor may re-enter, in this case the feoffee is called tenant in mortgage which is as much as to say in French as mortgage and in Latin mortuum vadium. And it seemeth that the cause why it is called mortgage is for that it is doubtful whether the feoffor will pay at the day Incited such sum or net; and if he doth not pay, then the land which is put in pledge upon condition for the payment, is to taken from him for ever, and so dead to him upon condition: And if he doth pay the money then the pledge is dead as to the tenant.’”

(1835) NSW Sel Cas (Dowling) 695 at 698 per Forbes CJ



	Saul Lyons v Thomas McQuoid

(1835) NSW Sel Cas (Dowling) 233

30 March 1835
	BULLER’S Trials at Nisi Prius

SELWYN’S Nisi Prius

WATSON’S Sheriff
	“It is laid down in Sir F Buller, An Introduction to the Law relative to Trials at Nisi Prius, London, 7th ed, 1817, Book 2, ch 6, p66 citing Jackson v Humphreys (1707) that if A be in custody of the Sheriff at the suit of B and a writ be delivered at the suit of C, the delivery of the writ is an arrest in law; and if A escapes, C may bring debt against the Sheriff for the escape. (S Selwyn, An Abridgment of the Law of Nisi Prius, London, 1827, p613.)

(1835) NSW Sel Cas (Dowling) 233 at 234 [argument of Foster]

“It is laid down in Sir F Buller, An Introduction to the Law relative to Trials at Nisi Prius, London, 7th ed, 1817, Book 2, ch 6, p66 citing Jackson v Humphreys (1707) that if A be in custody of the Sheriff at the suit of B and a writ be delivered at the suit of C, the delivery of the writ is an arrest in law; and if A escapes, C may bring debt against the Sheriff for the escape. (S Selwyn, An Abridgment of the Law of Nisi Prius, London, 1827, p613.)

(1835) NSW Sel Cas (Dowling) 233 at 234 [argument of Foster]

“In Watson’s Sheriff at p141 all the authorities are collected on this point. To render the Sheriff liable it must be a voluntary escape, in which case the Sheriff could not have retaken the party. That the mere lodging the writ is an arrest, is not borne out by the authorities.”

(1835) NSW Sel Cas (Dowling) 233 at 235 [argument of Plunkett]



	John Murphy v John Paul Jun [No 1] 

(1835) NSW Sel Cas (Dowling) 890

30 March 1835


	STEPHEN on Pleading
	“S. Stephen in support of the demurrer, contended that the omission to specify the quantity of work performed under the contract was a fatal objection and in violation of all rules of pleading, and he relied upon Stephen on Pleading 2nd ed, pp 347, 349, and the cases there collected. He was stopped by the Court.”

(1835) NSW Sel Cas (Dowling) 890 at 891 [argument of Stephen]



	Ex parte Smith; In re Myles Sheehy 

(1835) NSW Sel Cas (Dowling) 747

20 June 1835
	ROLLE’S Abridgment
HAWKINS, Pleas of the Crown
	“The substance of the charge against him is that he undertook to conduct the cause of Smith on speculation without a good ground of action, and that he should not be at any expense in any event. In H Rolle, Un Abridgement des plusieurs cases et resolutions del common ley: Alphabetical digest, desouth severall titles, London, 1668, Vol 2, p115, it is said to be "an offence against public justice to encourage strife and animosities by helping to bear the expense of them, and is called in law maintenance’. So Rolle, un Abridgement, Vol 3 pp 118 and 564, ‘Attorneys may lay out their money for their clients to be repaid again, but not at their own expense, on condition of no purchase no pay, if they carry the cause or lose it’. In W Hawkins, Pleas of the Crown 1716-1721, London, 1716, book 1, ch 83, s 27, it is said "It is certain that an attorney ought not to carry on a case for another at his own expense, with a promise never to expect repayment. Such person are to be indicted as offenders against public justice and adjudged thereupon to such fine and imprisonment as shall be agreeable to the circumstances of the case’.”

(1835) NSW Sel Cas (Dowling) 747 at 749 per Dowling J

Note: Colonial cases online adds ‘Fitzh. Maintenance 18’ ‘L.Inst 564’ and has Hawkins reference as ‘Hawkins PC. c.27.s.3d’



	Kinnerly v Bigge 

(1835) NSW Sel Cas (Dowling) 513

19 September 1835
	MADDOCK, H, A treatise on the principles and practice of the High Court of Chancery, 2nd ed, London, 1820

CRUISE, W, Digest of the laws of England respecting real property, London, 1835


	“There was a preliminary objection taken on the agreement of this case, namely, that where a bill is for general relief as this is it is not demurrable; but this depends upon whether the Complainant is entitled to the relief he seeks. (Attorney General v Hamilton (1816)1 Madd 214, 56 ER 80), H Maddock, A Treatise on the Principles and Practice of the High Court of Chancery, 2nd ed, London, 1820, Vol 2, p345.)”

(1835) NSW Sel Cas (Dowling) 513 at 514 per Forbes CJ


"Where the persons are altogether uncertain, and the terms unknown, there can be no consideration, and former estates raised upon good consideration, cannot be defeated." Per Lord. Gilbert CB, W Cruise, A Digest of the Laws of England respecting Real Property, London, 1835, Vol 4.”

(1835) NSW Sel Cas (Dowling) 513 at 516 per Forbes CJ


	R v Maloney 

(1836) 1 Legge 74

19 February 1836


	BLACKSTONE’S Commentaries

PUFENDORF, Law of Nature and Nations 

CICERO, De Officiis
	“This clause in the New South Wales Act has been the fertile subject of comment, and the Court is frequently called upon to treat it as one quite new in principle and peculiar in its provisions, but it is neither new nor peculiar; it is affirmative of the text law as it is laid down by Sir William Blackstone and other elementary writers…”

(1836) 1 Legge 74 at 77 per Forbes CJ

“Marriage is a contract of natural law, antecedent to civil institution---it is the source from which all other social relations are derived. Puffendorf B.6, c 1---nom cum sit hoc natura commune animantium ut habeant lubidinem procreandi prima societas inipso conjugio est, proxima in liberis---id autem est principium urbis et quasi seminarium reipublicae. Cic. De Off. L.1, 17”
(1836) 1 Legge 74 at 77 per Forbes CJ

“Restraints upon marriage, observes Sir William Blackstone, especially among the lower class, by hindering the increase of the people, and to religion and mortality by encouraging licentiousness and debauchery among the single of both sexes, and thereby destroying one end of society and government, which is concubitu prohibere vago, 1 Com 438.” 

(1836) 1 Legge 74 at 78 per Forbes CJ

“And the law so continued in England until the year 1754, when the Statute 26 Geo II c 33, was passed for the purpose of preventing clandestine marriages. This statute has been considered ‘an innovation upon our ancient laws and constitution,’ 1 Bl Com 438.”

(1836) 1 Legge 74 at 78 per Forbes CJ

“From this brief abstract of some of the principal clauses of the Marriage Act, it will be seen at once, that its provisions are founded upon the ancient Ecclesiastical division of the realm of England, 1 Bl Com 111, that these territorial divisions become a necessary preliminary to the practical application of the law…”

(1836) 1 Legge 74 at 78 per Forbes CJ



	Allan v Bull 

(1836) 1 Legge 70

20 February 1836
	CHITTY’S Criminal Law
	“The libellous paragraph in the newspaper is not pointed out in the applicant’s affidavit, Chitty’s Criminal Law, Vol 4.” 

(1836) 1 Legge 70 at 70 [argument of Solicitor-General]



	In re Solomon Levy deceased 

(1836) NSW Sel Cas (Dowling) 977

28 March 1836
	BACON’S Abridgment
	“The Court. Letters of administration may be granted under the circumstances stated, by virtue of the general powers vested in this Court by the 13th section of the Charter of Justice, 13th October 1823. See M. Bacon, A New Abridgement of the Law, 7th ed., London, 1807 [query – 6th ed was published in 1807], p415.”

(1836) NSW Sel Cas (Dowling) 977 at 977-978 [the Court]



	Brady v Cavanagh

(1839) 1 Legge 107

11 July 1839
	HULLOCK, Costs

TIDD’S Practice


	“Now it has been adjudged in the case of Greaves v Warner, BRT 24 George III, cited in Hullock, Costs, p 8, and in Tidd, p 997…”

(1839) 1 Legge 107 at 109 per Dowling CJ



	Ex parte Buchanan

(1839) 1 Legge 102

12 July 1839
	BLACKSTONE’S Commentaries, ed Christian


	“’In every Court,’ as Sir W Blackstone says (3 Com 25), ‘there must be at least three constituent parts, the actor, reus, and judex. The actor, or plaintiff, who complains of an injury done; the reus, or defendant, who is called upon to make satisfaction for it; and the judex, or judicial power, which has to examine the truth of the fact, and, if any injury appears to have been done, to ascertain, and, by its officers, to apply the remedy.’”

(1839) 1 Legge 102 at 103 per Dowling CJ

The following refers to a note in Blackstone’s Commentaries by a later editor, Edward Christian. [e.g. he edited the 17th ed, 1830]

“It was agreed, in the words of Professor Christain [should be Christian], ‘that if an Act of the Legislature is clearly and unequivocally expressed, it is neither void in its direct nor collateral consequences, however absurd and unreasonable they may appear,’ but it was admitted, ‘that if the Act will admit of doubt, it will not then be presumed that construction can be agreeable to the intention of the Legislature, the consequences of which are unreasonable; but where the signification of a statute is manifest, no authority less than that of Parliament can restrain its operation.”
(1839) 1 Legge 102 at 104 per Dowling CJ



	Greig v Pendray 

(1839) NSW Sel Cas (Dowling) 244

28 September 1839
	COMYNS’ Digest
	“So in Ward v Uncorn (1632) Cro Car 216 cited from J Comyns, A Digest of the Laws of England, 5th ed, London, 1822, Title Arbitrament, E 10, although the award was of matters in controversy until the 28th of January, yet as the arbitrators had authority to arbitrate all controversies till that time, the Court would intent that there were no matters in controversy after 28th January.”

(1839) NSW Sel Cas (Dowling) 244 at 246 per Dowling CJ

 

	Fitzgerald v Luck 

(1839) 1 Legge 118

(1839) NSW Sel Cas (Dowling) 33

12 October 1839
	BLACKSTONE’S Commentaries

COKE’S Institutes

ROLLE’S Abridgment
	“But there are numerous decisions establishing the principle that every vendor of personalty, impliedly warrants that he has a title enabling him to sell it. See … Blackstone’s Commentaries, Vol 2, p 451 and Vol 3, p166…”

(1839) NSW Sel Cas (Dowling) 33 at 37 per Dowling CJ

[This passage is not reported in Legge]

“In Blackstone’s Commentaries, page 451, it is laid down that, ‘By the civil law an implied warranty was annexed to every sale in respect to the title of the vendor, and so too in our law a purchaser of goods and chattels may have a satisfaction from the seller if he sells them as his own, and the title proves deficient without express warranty for that purpose. See also Coke, Institutes vol 2, 1809 at p 719; … 1 Rolle’s Abridgments at p90.”

(1839) NSW Sel Cas (Dowling) 33 at 37 per Dowling CJ

[Coke and Rolle not cited in Legge’s report of the case]



	Ex parte Nichols

(1839) 1 Legge 123

28 October 1839
	HAWKINS, Pleas of the Crown

COKE’S Institutes

HOWARD’S Colonial Law (citing POWNALL)

CLARK’S Colonial Law 


	“Sergeant Hawkins, after stating the rule, says, with reference to the rule I have just read -- ``This indeed many have complained of as very unreasonable; yet, if it may be considered, that generally everyone of common understanding may as properly speak to a matter of fact as if he were the best lawyer, and that it requires no manner of skill to make a plain and honest defence, which, in cases of this kind is always the best; the simplicity, the innocence, the artless, and the ingenious behaviour of one whose conscience acquits him, having something in it more moving and convincing, than the highest eloquence of persons speaking in a cause not their own.  And if it be further considered, that it is the duty of the Court to be indifferent between the King and prisoner, and to see that the indictment be good in law, and the proceedings regular, and the evidence legal, and such as fully proves the point in issue, there seems no great reason to fear but that generally speaking, the innocent, for whose safety alone the law is concerned, have rather an advantage than a prejudice in having the Court their only counsel. Whereas, on the other side, the very speech, gesture, countenance, and manner of defence of those who are guilty, when they speak for themselves, may often help to disclose the truth, which probably would not so well be discovered from the artificial defence of the others speaking for them."

(1839) 1 Legge 123 at 129 per Willis J

Macquarie Colonial Cases adds (vide P. 2., ch. 39, p. 365, s. 1, P.C.)

“This, Lord Coke, I believe, had long before laid down as law, ‘that the right of the jury to decide the whole issue applied equally to criminal and civil causes,’ (1 Inst 226 and 227)

(1839) 1 Legge 123 at 130 per Willis J

“I at once admit (as it is stated by Mr Howard, in the introduction of his valuable work on colonial law, p10), that according to the principle of the decision by the Privy Council of the case in 2 P Williams, p75, it follows that in Barbados, the Leeward Islands, the Bahamas, and the Bermudas, all of which were original settlements of British subjects, the common law of England, and all Statutes of the British Parliament applicable to their situation and condition, passed previously to the islands being respectively so settled, and having a local Legislature of their own, are in force, except such as having been varied or renounced by their respective local Governments.’ On the word ‘previously’, Mr Howard subjoins the following note, which appears to have been extracted from Pownall’s Administration of the Colonies, p128:- ‘Nay, further, every Act of Parliament (e.g. the Bill of Rights) passed since the establishment of the Colonies, which relates to the general police of the realm, or the rights and liberties of the subjects of the realm, although without the intervention or express consent of their own respective Legislatures or representatives hath been considered, and I may venture to say adopted, as a part of the law and constitution of those countries.’”

(1839) 1 Legge 123 at 133-134 per Willis J

“The principle on which this is based is, I think, fully explained in the able and irresistible argument of Mr Nolan, in Sir Thomas Picton's case, already alluded to, which also clearly (to me, at least) shows the grounds on which, in the Island of Nevis, the writ of habeas corpus is obtained both at common law, and in favour of liberty by the Act of Charles II, though that Act passed long subsequently to the legal settlement of the island. (Vide Clarke's Colonial Law, p 157).  I may here remark, simply as a matter of fact, and not by way of argument, that in Grenada, where the Court follows the laws and rules of the Criminal Courts in England; and in the Criminal Courts of Tobago, Jamaica, and the Bahamas, where also the English law, and rules of practice prevail (see Clarke's Colonial Law, under these several heads), prisoners are allowed to make full defence by counsel.

(1839) 1 Legge 123 at 134 per Willis J



	Ex parte Lyons, In re Wilson 

(1839) 1 Legge 140

26 November 1839
	BLACKSTONE’S Commentaries
	“The laws of bankruptcy (even in the unimproved state in which they were when Sir William Blackstone wrote,) are, according to that learned commentator (see vol II, s 471) ‘considered as laws calculated for the benefit of trade, and founded on principles of humanity as well as justice; and to that end they confer some privileges, not only on the creditors, but also on the bankrupt or debtor himself.’”

(1839) 1 Legge 140 at 145 per Willis J



	Doe Dem Howell v Kennedy 

(1840) NSW Sel Cas (Dowling) 979

6 April 1840
	BLACKSTONE’S Commentaries
	“The general rules applicable to the construction of wills are now too well settled to be questioned. In order to deal fairly with this case, and give as much effect as possible to the argument for the lessor of the plaintiff, it may be convenient to state that we have borne in mind some of the leading cases on the question of intention. In Blackstone’s Commentaries, Vol 2, p377, it is said, that wills shall be so construed as far as consistently may be so as to preserve estates in the intended channel of descent.”

(1840) NSW Sel Cas (Dowling) 979 at 980 per Dowling CJ



	Ex parte Hallet

(1841) 1 Legge 163

2 August 1841
	HULTON, Convictions 

BURN’S Justice, ed Chitty

HALE, Pleas of the Crown
	“Nothing could be more defective than the writ by which the prisoner is detained. It is not addressed to anyone, nor signed by anyone purporting to have authority; it is a mere naked memorandum, showing no offence, mentioning no Court ordering the imprisonment, not stating when the imprisonment is to end, or any cause for its commencement. Hulton, page 121.”

(1841) 1 Legge 163 at 163 [argument of Windeyer]

“The warrant must contain particulars. Chitty’s Burns’ Justice, p766.”

(1841) 1 Legge 163 at 163 [argument of Windeyer]

“Mr Justice BURTON said, that he was of opinion that the cases cited by the learned counsel for the prisoner were clearly distinguishable from the prisoner's case, because those cases referred to commitments by Magistrates who were bound to make their commitments in writing under a seal, whereas the commitment of a Court of Record need not be in writing; and this distinction was laid down in 1st Lord Hale, and in 1st Salkeld, page 348.”

(1841) 1 Legge 163 at 163 [per Burton]



	Maclaren v Samuel 

(1841) NSW Sel Cas (Dowling) 393

29 August 1841
	LYBREGHTS, Office of a notary, Amsterdam, 1736

VOET, Commentarius ad Pandectas, Titulus IV, De Fide Instrumentorum…

CHITTY, Commercial law 

BROOKE’S Notary

GILBERT, Law of evidence

PEAKE, T, Compendium of the law of evidence, London, 1801

STARKIE, Practical treatise of the law of evidence, London, 1836

CHITTY on Bills of Exchange


	“We have looked into many civil law authorities touching the office of a notary public (which seems to have had its origin in the time of the Ancient Romans) but we so not find that a seal at all is absolutely requisite to give validity to a notarial act. In two celebrated works Lybreghts Office of a Notary, Amsterdam, 1736 and Voets de fide instrumen forum the office and duties of a notary are elaborately discussed. in prescribing the requisites of a notarial act, these writers in terms indicate that the mere subscription in the hand writing of the notary is all that is required.”

(1841) NSW Sel Cas (Dowling) 393 at 395 per Dowling CJ

[Voet found on Google Books]

“In the form given in Chitty’s Commercial Law, Vol 4, p344 the notary signs his name with the addition ‘Notary Public’ as was done here and opposite his name there is to be a seal - but there is no requisite that it should be an official seal with a legend upon it. Any seal used by the notary would seem to be sufficient.”

(1841) NSW Sel Cas (Dowling) 393 at 396 per Dowling CJ

“No decided authority has been quoted to shew that an official seal would be absolutely necessary to perfect the notarial act of protesting a foreign bill of exchange. Even the best writers quoted leave the matter entirely in doubt. For instance, in R Brooke, A Treatise of the Office and Practice of a Notary in England, London, 1839, p7 so strongly relied upon, is by no means decisive. All that he says is ‘The expression notarial act is one which has a technical meaning, and it seems generally considered to signify the act of authenticating or certifying some document under the signature and official seal of a notary, or of authenticating or certifying as a notary some fact or circumstance by a written instrument under his signature only. Whether that is or is not the correct definition if the solemnity called a notarial act, it is clear that the statute 41 Geo 3 c 79 interdicts unqualified persons from performing notarial acts, whether under seal or not’. This text writer therefore leaves the matter in doubt, whether the notarial seal is at all necessary to give validity to such a notarial act as this.”

(1841) NSW Sel Cas (Dowling) 393 at 396 per Dowling CJ

“The treaties [sic] on the law of evidence carry the matter no farther. In Lord C.B. Gilbert’s treatise, The Law of Evidence, Dublin, 1754, p84 it is said "The protest is made before a public notary in case of non acceptance or non payment. The notary is a public person appointed to whose protestation all foreign Courts give credit, and the protest is evidence that the bill is not paid. Beyond seas the protest under the notary's hand is sufficient to shew the Court, without producing the Bill itself’ &c. All that is said in the note to T Peake, A Compendium of the Law of Evidence, London, 1801, is that ‘where a bill of exchange has been protested in a foreign country for non acceptance or non payment, the protest under the seal’ (not official seal) ‘of a notary public has been usually received as sufficient evidence of the presentment, without proof even of the protest having been signed by him, or that the seal affixed is what it purports to be’. This seems to be a relaxation of the strict rules of evidence for the conscience of the mercantile world; who in such cases give credit to instruments ‘of that nature’, For this he cites Anonymous (1699) 12 Mod 345, 88 ER 1369.”

(1841) NSW Sel Cas (Dowling) 393 at 397 per Dowling CJ

“In T Starkie, A Practical Treatise of the Law of Evidence, London, 1836 p266, it is said ‘In the case of a foreign bill a protest is necessary for it is part of the custom of merchants. The protest is proved by the mere production’. In Chitty, A Practical Treatise on Bills of Exchange, Checks on Bankers, Promissory Notes, Bankers’ Cash Notes and Bank Notes, 7th ed, London, 1827, p215 it is said "Whenever notice of non acceptance of a foreign bill is necessary, a protest must also be made which though mere matter of form, is by the custom of merchants, indispensably necessary and cannot be supplied by witnesses or oath of the party, or in any other way, and it is said, is part of the constitution of foreign bills of exchange and the mere production of this protest attested by a notary public without proof of the signature or affixing of the seal, will, in the case of a bill payable protested out of this country be evidence of the dishonor of the bill and to it all foreign courts give credit.’

In the last edition of the same work it is said ‘A protest apparently under the seal of a notary public, and made abroad, need only be produced and prove itself without shewing by whom it was made.’ For this he cites the Anonymous case from 1699 and Peake’s Evidence, p80. Indeed all the text writers upon this point refer to the same Anonymous case as the authority for the positions laid down.”
(1841) NSW Sel Cas (Dowling) 393 at 397-398 per Dowling CJ



	Reynolds v Hughes & Another 

(1842) NSW Sel Cas (Dowling) 45

11 August 1842


	BULLER’S Trials at Nisi Prius


	“In Sir F Buller’s An Introduction to the Law relative to Trials at Nisi Prius, London, 1817, p41 … it was held that if a person sue out an execution against a bankrupt and the Sherrif seize the goods and sell them, and give the money to the person suing out the execution, the assigners may bring trover against the Sheriff or the person suing out the execution – if he can be proved to be a party to the conversion by giving bond to secure the Sheriff and to making it his own act.”

(1842) NSW Sel Cas (Dowling) 45 at 46-47 per Dowling CJ



	William Blythe v William Hutchinson 

(1842) NSW Sel Cas (Dowling) 714

10 November 1842
	COKE on Littleton 

BACON’S Abridgment
	“There the Court on the authority of E. Coke, The first part of the Institutes of the laws of England, London, 1794, Vol. 3, ch. 8, s. 459; M. Bacon, A new Abridgement of the Law, 7th ed., London, 1832, Title Lease, Vol. 4, observed that the necessity of an entry by the lessee, in order that the estate may vest in him, is put on the ground that it is an acceptance by him of the estate.”

(1842) NSW Sel Cas (Dowling) 714 at 717 per Dowling CJ



	Thomas Thornborrow Fawcett & Richard Edmonds v Clark Irving & Richard Lamb 

(1843) NSW Sel Cas (Dowling) 409

20 April 1843
	CHITTY on Bills of Exchange

FORBES, W, Methodical treatise concerning bills of exchange, 2nd ed, Edinburgh, 1718

POTHIER on Contracts


	“In Chitty, A Practical Treatise on Bills of Exchange, Checks on Bankers, Promissory Notes, Bankers' Cash Notes and Bank Notes, 9th ed., London, 1840, p. 683 it is said that ‘the only expense which the holder of a bill at the time it becomes due can be put, to by the dishonor of it, is that of the charge for noting and protesting and he cannot demand more of any of the parties to the bill than a satisfaction for that expense; and this only in the case of a foreign bill’ … The doctrine in Chitty is decisive. Citing Auriol v. Thomas (1787) [2 TR 52, 100 ER 29] that author admits that a party who has been obliged to pay the holder in consequence of the acceptors refusal, frequently is put to other expenses by the return of the bill, such as re-exchange, postage, commission and provision.”

(1843) NSW Sel Cas (Dowling) 409 at 411 [summary of argument]

“The passage cited from Chitty on Bills is not justified by any cited authority and therefore we must look at the nature and incidence flowing from the contract between the parties to a bill of exchange and the principle on which re-exchange is allowable by the law of merchants.”

(1843) NSW Sel Cas (Dowling) 409 at 412 per Dowling CJ

“In the consideration of this case we have had recourse to receive authorities on the subject of bills of exchange and the liabilities of parties thereto. In W. Forbes, A Methodical Treatise concerning Bills of Exchange, 2nd ed., Edinburgh, 1718, p198 it is said ‘Re-exchange is an ordinary article of damages for a protested bill, which was first invented and claimed by the Florentine exiles’.”

(1843) NSW Sel Cas (Dowling) 409 at 413 per Dowling CJ

“In Beawes Lex Mercatoria (per Chitty p561 ) it is laid down as settled mercantile custom, "that when a protest is received either for want of acceptance or better security, the person to whom it is sent must presently repair with it to the drawer or endorser of the bill. And upon sight thereof, he must give a satisfactory security, if his own is not satisfactory, for repayment of the money received with re-exchange and charges, if it is not paid when due’. Again it is said ‘If the acceptor of the bill becomes insolvent or refuses to pay it when due, the drawer is obliged for its discharge with re-exchange provision &c although he has not received its value’. In p572 it is said ‘No person can be compelled to pay a bill which has not been accepted nor the drawer or endorser to the making restitution, unless the bill be returned with protest for nonpayment; but if it is and the protest is in all circumstances rightly made, he that gave or he quriated the bill must make immediate and punctual satisfaction for the value, re-exchange, postage and protest’. In another section (p576) it is said ‘By indorsing the bill the endorser makes it his own bill and obliges himself on the amount of his principal not only for the value by him received, but for all other charges and re-exchanges.”

(1843) NSW Sel Cas (Dowling) 409 at 413 per Dowling CJ

“It is settled law that the drawer, acceptor and endorser of a bill of exchange are all liable for the whole amount to the holder, although payment by any one of them is, as against him, a discharge of all the others. This is an illustration put by Mr Evans in his notes on R. J. Pothier, A Treatise on the Law of Obligations and Contract, London, 1806 of the principle laid down by Pothier at s. 2, in treating of certain cases in which solidity between several debtors of the same thing takes place, although it is not expressed.”

(1843) NSW Sel Cas (Dowling) 409 at 413-414 per Dowling CJ



	Keith v Wilkinson 

(1843) NSW Sel Cas (Dowling) 869

March 1843
	SELWYN’S Nisi Prius
	“Keith. I have no objection to acting on the Master’s assessment of costs. I object to having proof offered as to the reasonableness of the bill. If it could not be required by law it is assisting in that odium: W Selwyn, An Abridgement of the Law of Nisi Prius, London, 1827.”

(1843) NSW Sel Cas (Dowling) 869 at 869 [argument of Keith]



	I H Grose v P La Mestre

(1843) NSW Sel Cas (Dowling) 820

24 July 1843


	COLLYER on Partnership
	“There is nothing however to shew us that there was any real doubt entertained by any competent authority as to the true construction of that part of 7 Geo. 4 c. 46 which has been introduced into the local Act. A passage has indeed been cited from a text writer on the Law of Partnership (J Collyer, A Practical Treatise on the Law of Partnership , 2nd ed, London, 1840, p773) to this effect: ‘It seems to have been doubted whether under the provisions of 7 Geo 4 c 46 a joint stock banking company could have brought an action against any of their own share holders; and it is apprehended that in order to remedy this doubt, amongst others, the statute 1 & 2 Vic c 96 was passed. When looking at that Act it is true that it recites the 7 Geo 4 c 46 but there is no recognition or recital of any doubt of the construction to be put on that part of the ninth section under review and enacts of other provision ‘that all actions commenced in the name of the nominal plaintiff against a member of the co-partnership shall be conducted and have effect as if the same had been between strangers’.”

(1843) NSW Sel Cas (Dowling) 820 at 824 per Dowling CJ



	R v Mann 

(1844) 1 Legge 182

(1844) NSW Sel Cas (Dowling) 258

12 February 1844
	PAYLEY’S law and practice of summary convictions by justices of the peace, 2nd ed, London, 1827

BLACKSTONE’S Commentaries
	“No new offence is cognizable in that manner unless expressly made so by an Act of the Legislature; and all the proceedings under an authority so created must be strictly conformable to the regulations prescribed by the special law in each instance, from which their force is derived. Payley 1.

(1844) 1 Legge 182 at 183 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 258 at 259 – adds: Payley's Law and Practice of Summary Convictions by Justices of the Peace, 2nd ed., London, 1827, p. 15

“Mr Justice Blackstone, Com, Vol. 1, p. 353, observes that "as the office of these Justices is conferred by the King, so it subsists only during his pleasure," and is determinable in several ways. Amongst others enumerated by the learned commentator is, "By a new commission, which virtually, though silently, discharges all the former Justices that are not included therein; for two commissioners cannot subsist at once".

(1844) 1 Legge 182 at 187 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 258 at 262 



	Ex parte Pearce

(1844) 1 Legge 189 

Ex parte John Pearse 

(1844) NSW Sel Cas (Dowling) 264

15 April 1844
	HAWKINS, Pleas of the Crown
	“In Hawkins PC, lib 2, c 25, s 17, it is thus laid down: "Where a statute gives any part of a penalty to him who will sue for it, by action or information, &c, I take it to be settled, at this day, that anyone may bring such action or information, and lay his demand qui tam pro domino rege quam pro se ipso".

(1844) 1 Legge 189 at 192 per Dickinson CJ

(1844) NSW Sel Cas (Dowling) 264 at 267 – adds Hawkins, Pleas of the Crown , London, 1824 , ch. 25, s. 17



	R v Hodges & Lynch 

(1844) 1 Legge 201

(1844) NSW Sel Cas (Dowling) 267, 273

3 May 1844; 21 May 1844
	COKE’S Institutes

BLACKSTONE’S Commentaries

BACON’S Abridgment

HAWKINS Pleas of the Crown
	“This Court is the creature of the Act of Parliament, 9 Geo IV, c 83, and as a Supreme Court, has conferred upon it all the powers of the Four Courts at Westminster, vested with the like jurisdiction as the Queen’s Bench, it has the power of “correcting and examining all manner of errors in fact and in law, of all Justices, in their judgments, process, and proceedings” – Co Just. [Co Inst] 74 

(1844) 1 Legge 201 at 203-204 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 267 at 270 – gives reference as Coke’s Institutes, 18th ed, 1823, p71.

“’Its jurisdiction is very high and transcendent. It keeps all inferior jurisdictions within the bound of their authority, and may remove their proceedings to be determined here, or prohibit their proceedings below. It commands Magistrates to do what their duty requires in every case where there is no other specific remedy. It protects the liberty of the subject by speedy and summary interposition’ – 3 Bl Com 44.”

(1844) 1 Legge 201 at 203-204 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 267 at 270 – adds Blackstone’s Commentaries, vol 3, p42.

“In 3 Bac Abr 58, citing 3 Inst, and Hawk PC c 50 s 3, it is laid down, that “any judgment whatsoever, given by persons who had no good commission to proceed against the person condemned, may be falsified, by shewing the special matter without writ of error, because it is void; as where a commission authorises to proceed on an indictment, taken before A, B and C, and twelve others, and by colour thereof the commissioners proceed on an indictment taken before eight persons only’. Again in the same book citing Cro Eliz, 489, ‘If a man is found guilty upon an indictment of felony, and prays his clergy, and is allowed him, and he is burnt in the hand, he cannot avoid this by a writ of error, because he is convicted only and not attainted. But the record being removed by certiorari into the Crown office, if there be a fault in the indictment, it may be discharged, and restitution awarded to the party of his goods seised for that cause’. In the same page, citing Phorbes case [Raym.  433] is another position, which in connexion with a subsequent passage in the 63rd page of the same work, is most pertinent to the present case, as shewing that certiorari is the proper mode of setting right the alleged error of this conviction.’ If a man had been indicted upon the statute of 3 Jac. 1 c. 4 for absenting from his Parish Church, and thereupon proclamations had been made, that he should render his body &c, which not being done, he had been convicted according to that statute; yet no writ of error would have lain thereupon, for by the statute after proclamation made, and the default recorded, the same was a conviction of the offence, as if the statute gave process for the forfeiture and if there was a fault in the record the party's remedy was in the Exchequer to quash it there’. Following out this principle it is laid down in the same book (citing Salk, 263 pl6, Lord Raym, 213, 252, 454), thus "wherever a new jurisdiction is erected by Act of Parliament, and the Court, or Judge, that exercises this jurisdiction, acts as a Court or Judge of a Court of Record, according to the course of the common law, a writ of error lies on its judgment, but where they act in a summary method, or in a new course different to  the common law, then a writ of error lies not, but a certiorari’.”

(1844) 1 Legge 201 at 204-205 per Dowling CJ 

(1844) NSW Sel Cas (Dowling) 267 at 271 – adds M Bacon’s A new Abridgment of the Law, 7th ed, London, 1807, vol 2, p451 [query – 6th ed was published in 1807]; Coke’s Institutes, Vol 3, p231 and Hawkins Pleas of the Crown, London, 1824, ch 50, s 3

"A judgment may be falsified, reversed or avoided in the first place without a writ of error, for matters foreign to or dehors the record, that is, not apparent on the face of it; so that they cannot be assigned for error in the superior Court, which can only judge from what appears in the record itself:- thus if any judgment whatever be given by persons, who had no good commission to proceed against the person condemned it is void; and may be falsified by shewing the special matter, without writ of error’. – 4 Blackstone, 390”

(1844) 1 Legge 201 at 205 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 267 at 272 – adds Blackstone’s Commentaries, Vol 4, ch 30, p390

“On the construction of this statute it has been held, that offences not capital, are as much within it as indictments for treason and felony, and also that it applies to indictments before Justices of the Peace, as much as indictments before superior justices. Hawk PC c 25 ss 24, 25. “Lord Coke, 3 Inst 34, in commenting on these statutes, says:- ‘An these laws, made for indifferency of indicators, ought to be construed favourable, for that the indictment is commonly found in the absence of the party, and yet it is the foundation of all the rest of the proceeding.’” 

(1844) 1 Legge 201 at 208 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 273 at 276

“In the construction of the statute 3 Hen VIII, c 12, it has been holden (2 Hawk PC, c 25 , s 26) ‘that a person arraigned upon any indictment taken contrary to the purview thereof, may plead such matter in avoidance of the indictment, and also plead over to the felony.’”

(1844) 1 Legge 201 at 209 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 273 at 277 – has ‘held’ instead of ‘holden’

“Again it is laid down ‘that a person outlawed upon any such indictment, without a trial, may also show in avoidance of the outlawry, that the indictment was taken contrary to the purview of the statute. But if a person, who is tried upon such an indictment, take no such exception before his trial, it may be doubtful whether he may be allowed to take such exception afterwards, because he has slipped the most proper time for it; except it can be verified by the records of the same Court, wherein the indictment is depending, but as an outlawry in such Court of one of the indictors, &c, in which it is laid, that any one as amicus curiae may inform the court of it’. 3 Inst 34.”

(1844) 1 Legge 201 at 209-210 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 273 at 277 

“The Supreme Court may have all the jurisdictions of the Queen’s Bench, without becoming ‘the Queen’s Bench’; and it may have every portion of that jurisdiction to all intents and purposes, without its appropriating to itself also, the fiction upon which the supposed analogy is founded, that the Sovereign is actually present in person to preside over its administration. Were it not for this fiction (6), it would be difficult to contend that even the sitting of the Queen’s Bench in England would interfere with the power of any other Court. Footnote 6: 7 Bac Abr, title Court KB; 4 Blac 265.”

(1844) 1 Legge 201 at 220 per Dowling CJ

(1844) NSW Sel Cas (Dowling) 273 at 287 – adds M Bacon, A new Abridgment of the Law, 7th ed, London.



	R v Nichol / R v Nicol;

(1844) 1 Legge 233

27 July 1844
	RUSSELL on Crimes
	“The cases of Rex v Jones [1 Leach 537] (cited in Russ Cr 30), and Rex v Parminter [1 Leach 537, in notis] will dispose of this question.”

(1844) 1 Legge 233 at 235 per Stephen CJ



	R v Weldon

(1845) 1 Legge 250

30 January 1845
	RUSSELL on Crimes, ed by Greaves
	“In The Queen v McRue (7), a prisoner was certainly found guilty of an assault, upon an indictment similar to the present; but (as Mr Greaves observes in his edition of Russell on Crimes) the point does not seem to have been noticed.”

(1845) 1 Legge 250 at 251 per Stephen CJ



	Walker v Webb

(1845) 1 Legge 253

25 February 1845
	JEREMY, Equity Jurisprudence
	“’The Court’ (says Mr Jeremy, in his work on Equity Jurisprudence, p 94) ‘will imply a trust upon what it ascertains to be the conscientious duty of a party, and will, in accordance with its general principles, compel him to the performance of that which natural justice demands’.”  

(1845) 1 Legge 253 at 264 per a’Beckett J



	Greenwood v Ryan

(1846) 1 Legge 275

20 April 1846
	HALE, Pleas of the Crown
	“It is laid down by Lord Hale in 2 PC 114, ‘that if the name be unknown, you may give the best description you can.’ And it is reasonable that delinquents shall not escape apprehension, merely because their names are not known.”

(1846) 1 Legge 275 at 278 per Dickinson J



	R v Cummings

(1846) 1 Legge 289

12 May and 8 July 1846
	CHITTY … check which title
	“A rule nisi for a criminal information in the form given by Chitty is good, although the applicant’s name is not therein stated.”

(1846) 1 Legge 289 [headnote]

“Michie, contra. The matter of the applicant’s name is of little moment, as he is by statute required to enter into recognizances. The form used was that prescribed by Chitty.”

(1846) 1 Legge 289 at 290 [argument of Michie]



	Hatfield v Alford

(1846) 1 Legge 330 

26 October 1826
	CHITTY, Prerogative

STAUNFORD, Prerogative
	“Upon information of intrusion (unless the Crown shall have been twenty years out of possession), the subject must show his title specially, and that on the record. He cannot rely on his possession, and put the Crown to show title. (See the cases, in Ch Prerog 333). And it is laid down, generally, that as against the Crown the subject must show title in all cases, and cannot rely on possession merely. (Ibid and pages 353, 357. Also, Stanuf Prer 63 a). [Staunf]

(1846) 1 Legge 330 at 337 per Stephen CJ



	R v M’Innis

(1846) 1 Legge 351

21 November 1826
	BLACKSTONE’S Commentaries

STEPHEN’S Commentaries

DICKINSON’S Guide to the Quarter Sessions
	“It has been contended that the Court is, in cases of this kind, merely in the position of Grand Jury; but according to Blackstone, even a grand jury ‘ought to be thoroughly convinced of the truth of an indictment’. (4 Steph Com 370).”

(1846) 1 Legge 351 at 353 per Stephen CJ

“And if our duty be, as it is suggested, analogous to that of a grand jury, on being invited on such testimony to send a man to trial for such an offence, does it not behove to bear in mind the wholesome counsel given to grand juries in Mr Dickinson’s Guide to the Quarter Sessions, p 143, ‘that on their finding, the defendant is not only liable to be apprehended, and compelled to find bail, or to be imprisoned if he cannot obtain sureties, but he must, in order  effectually to defend himself, incur expense for which, however innocent he may eventually be found, the law affords him no recompense, unless through the difficult and uncertain course of an action, and then only when he can show the charge to be malicious as well as groundless, and thus the character and fortunes of an honourable man may for a time at least be deeply affected in the opinion of the many who want moral discrimination to separate the charge from the proof, and to believe in the evidence of the life of the accused against the breath of an accuser’.”

(1846) 1 Legge 351 at 362 per Therry J



	Tulip v King

(1846) 1 Legge 282

27 November 1846
	POTHIER on Contracts

CHITTY on Contracts

BACON’S Abridgment

SMITH’S Leading Cases

WOODFALL’S , Landlord & Tenant, ed Harrison

LITTLETON on Tenures

COKE on Littleton 

GILBERT on Rents  [cited in Bacon]
	“For the plaintiff, however, it was insisted that a contract was necessarily to be implied, and that a duty in the Company arose, from the circumstances that, under the agreement, the plaintiff was to work exclusively for them, during the entire period bargained for, but was to be paid according to the quantity of work performed, on one kind only, that such a contract, if no duty arose to give him a reasonable amount of employment in that particular work, was void, in that it was in restraint of trade, that it might happen, and probably would never be put in requisition, and that so, he might not earn anything. Such a state of things, it was urged, could not have been in the contemplation of either party. Pothier on Contracts, vol 2, p 35, Chitty on Contracts, pages 70 and 84, and Bacon’s Abridgment, Covenant B, were referred to…”

(1846) 1 Legge 282 at 285 per Stephen CJ

“Mr Fisher, in support of his very able argument, cited … 2 Smith’s Leading Cases 457; Harrison’s Woodfall 628 … Bac Abr Rent (L)

(1846) 1 Legge 330 at 341 per Dickinson J

“As to the second and third grounds of objection to my charge to the jury, two rules are fully established: 1st, That a tenant cannot deny that the person by whom he was let into possession had title at that time – Litt sec 58 … 2nd, But he may show that such title was determined – Co Litt, 45 a.”

 (1846) 1 Legge 330 at 342 per Dickinson J

“The obligation to pay rent and uphold the landlord’s title arises only from the tenant’s enjoyment under his lessor of the thing demised – if he be deprived of it by better title, the obligation ceases – Gilbert on Rents, 145, cited in Bac Abr Rent (L).”

(1846) 1 Legge 330 at 343 per Dickinson J

“In 1831, then, there is evidence that the King was in possession of the land. He granted at that time to Solomon Levey. Levey either then obtained an estate in possession of which he has never yet been dispossessed, though the Alfords have continually trespassed on it, or he obtained a right of action against Alford, senior. If the latter, he might sue in his own name, or perhaps in the Sovereign’s, Bac Abr, Prerogative (F3).”

(1846) 1 Legge 330 at 345 per Dickinson J

“If John Levey would have been obliged in October, 1845, to proceed in the Queen’s name by information of intrusion, such proceeding would not have been affected by this Statute of Limitation, Bac Abr, Prerogative (E5); if he might have proceeded in his own name, another question arises, whether in section 2 the words, ‘person through whom he claims’ include the Sovereign. In the interpretation clause 1 those words are stated to comprise three classes of individuals. The Crown (assuming that it was ever put to its right of entry), I think, is not included in class 1, because that embraces only persons who can hold land in their natural capacity, which the Crown cannot unless in right of its duchy, or estate tail, Bac Abr, Prerogative (E2).

(1846) 1 Legge 330 at 346 per Dickinson J



	Windeyer v Riddell

(1847) 1 Legge 295

3 Feb 1847
	SEWELL on Sheriff

COMYNS’ Digest

JACOB’S Law Dictionary

HOWARD’S Colonial Law

STORY on Agency

PAYLEY on Principal and Agent, 1st ed

BACON’S Abridgment

CLARK’S Colonial Law 

LEWIS on Dependencies

VINER’S Abridgment

CHITTY, Prerogative

GILBERT, Exchequer 

COKE on Littleton 

BRADBY on Distresses 

CRUISE’S Digest

BLACKSTONE’S Commentaries
	“From all which he concluded that the Crown could not give a power to any of its officers to distrain without the specific sanction of an Act or Parliament or Council. He cited Sewell on Sheriff, pp 508, 509, 512, Milten’s Case (6); Com Dig Viscomte (GI); Jacob’s Law Dictionary – Bailiff; Act of Prince Edward’s Island, from 2 Howard’s Colonial Law, 174…”

(1847) 1 Legge 295 at 302 per Dickinson J

“… the Colonial Legislature has in several instances recognised the Collector of Internal Revenues as a legal officer; that by the Act 3 Wm IV, No 8, s 8, (see Callaghan’s Acts, p 795), he is required to perform a specific duty; that the defendant, Mr Riddell was therefore appointed to a legal office; that it was his duty to collect such rents as those mentioned in the plea, and that he was therefore entitled to distrain for them, a distress being one means for the recovery. For the last proposition he cited Com Dig – Attorney (c 15), and Story on Agency, pp 49, 67, 68, 74, 75, 77,”

(1847) 1 Legge 295 at 302-303 per Dickinson J

“… assuming (for the present) that it is the Collector’s duty to collect such rents as those mentioned in the plea … The authority conferred on Mr Riddell must on the general principles of the common law be so construed as to include all necessary or usual means of executing it with effect, Payley on Principal and Agent, Ed 1, p 137; Story on Agency, s 85; Bac Abr, Authority (A); Com Dig, Attorney, c 15. The incidental authority in a collector of rents to distrain for them is not more strange than that of a person to arrest for a debt which he is employed to recover, and both incidents seem equally included in the general proposition enunciated by Paley and Judge Story.”

(1847) 1 Legge 295 at 303 per Dickinson J

“In support of the demurrer to the last mentioned replication, Mr Fisher cited Rex v Hill (6 Price 19); Semayne’s Case (5 Rep 45); and Bac Abr Execution (M) and argued that the Crown’s distress was always in the nature of an execution, and therefore that it was necessary for the Crown’s officer to remain on the land where the distress was made”

(1847) 1 Legge 295 at 305 per Dickinson J

“The case of Smith v Eggington (7 A & E 167), being mentioned by the Court as helping the argument of Mr Fisher, Mr Lowe then cited Com Dig Trespass (c 2)…”

(1847) 1 Legge 295 at 305 per Dickinson J

“In Com Dig, Distress (D1), it is laid down, that in cases of distress for rent the goods shall be removed immediately, or within a convenient time; in the same title (D7), that distress cannot be sold. But with regard to the latter rule, this exception is stated – ‘Yet by the common law the King might sell it.’ It appears, therefore, that the author had the King’s right as distinguished from those of a subject, in respect of distress, under his consideration.”

(1847) 1 Legge 295 at 305 per Dickinson J

“In support of the demurrer to the last mentioned replication, Mr Fisher argued that at common law the Crown had prerogative power of selling distresses at any time. That the statute 51 Hen III, c 4, which prohibits the Crown from selling till fifteen days from seizure, being a statutory limitation of a common law prerogative of the Crown, has no application to a colony, and therefore that in this dependency the Crown may sell distresses at any time. In support of this argument he cited Com Dig Prer (A); Com Dig Ley (A); (C); Clark’s Colonial Law; Lewis on Dependencies; Attorney-General v Stewart (2 Meriv 143), Vin Abr Prer (T2).”

(1847) 1 Legge 295 at 306-307 per Dickinson J

“He moreover argued that the sale was warranted by the statutes 2 Will and M, Sess 1, c 5, and 4 Geo II, c 28, sec 5, as the Crown might take advantage of them, though not so named therein, as to which he cited Bac Abr Prer (E5); Chitty’s Prer, 382. He also cited Gilb Excr pp 115, 123. Mr Lowe in answer cited Co Litt 476; Child v Chambers (5 B and Ad 1051); Bradley, p 15 [query – Bradby] … Vin Abr Prer (2) (14).”

(1847) 1 Legge 295 at 307 per Dickinson J

“Now the rent mentioned in the plea cannot be a rent seck, as the Crown is not bound by the statute quia emptores. It is neither a rent of assize, nor a chief rent, as they issue out of manor lands (Cruise’s Digest, Ed 2, vol 3, Rents Ch 1, s14), of which there are none in this colony.”

(1847) 1 Legge 295 at 308 per Dickinson J

“All that the replication states is a sale at an improper time; but such sale may have taken place without the defendant Flood or his vendee touching or even seeing the goods; for all that appears in the replication the vendee may never have taken the goods which we would have had no right to take without tendering the price agreed on, 2 Bl Comm 448.”

(1847) 1 Legge 295 at 308 per Dickinson J



	Attorney-General v Brown

(1847) 1 Legge 312

10 February 1847
	COKE on Littleton 

BACON’S Abridgment

VINER’S Abridgment

VATTEL, Law of Nations

BLACKSTONE’S Commentaries

STOKES, A view of the constitution of the British Colonies in North America and the West Indies at the time the Civil War broke out on the continent of America… London, 1783

CHALMERS’ Opinions of eminent lawyers

CHITTY, Prerogative

COMYNS’ Digest

BURTON’S Compendium

SHEPPARD’S Touchstone, ed Preston

STEPHEN’S Commentaries

WRIGHT’S Tenures

LITTLETON on Tenures
	“The right of the people of England to their property, does not in fact depend on any royal grant, and the principle that all lands are holden mediately or immediately of the Crown flows from the adoption of the feudal system merely (Co Lit 1, and ibid 191, a, Mr Butler’s note 6; Bac Abr Prerog B; Vin Ab same title KA 19).”

(1847) 1 Legge 312 at 318 per Stephen CJ

[Note: Charles Butler, with Francis Hargrave, edited several editions of Coke on Littleton]
“If, in one sense, those lands be the patrimony of the nation, the Sovereign is the representative, and the executive authority of the nation, the ‘moral personality’ (as Vattel calls him, Law of Nations, book 1, chap 4), by whom the nation acts, and in whom for such purposes its power resides.”
(1847) 1 Legge 312 at 318 per Stephen CJ

“At the moment of its settlement the colonists brought the common law of England with them. So much, at all events, they introduced, as was consistent with their then conditions. ‘Such, for instance’, says Blackstone, ‘as the general rules of inheritance’. The same has indeed been said of the statute law, but this is not now in question. Speaking of the exceptions, he observes that the artificial refinements and distinctions incident to the property of a great and commercial people, are not in force in the colonies, as being neither necessary nor convenient for them. No such observation, however can apply to a rule so convenient, if not so essential (even though founded solely on a fiction, or a technicality) as that which vests the property in waste lands in colonies in the Sovereign. But Blackstone, we apprehend, in the place cited, was considering the application of the statute, not the Common Law, and the feudal principle of which we speak, we have no doubt, is as much in force in the colonies as the law which provides for the succession of the eldest son.” 

(1847) 1 Legge 312 at 318 per Stephen CJ

“In Chief Justice Stoke’s book on the North American Colonies, published in 1783, the usual clauses of a Governor’s Commission are published; and among them is one giving him power to grant lands.”
(1847) 1 Legge 312 at 319 per Stephen CJ

“In Mr Chalmer’s Collection of Opinions, there will be found numerous instances stated, of grants of land in the American Colonies, made by Kings and Queens of England. One by William and Mary, granting lands in New England; reserving all trees above a certain size. Another by the same monarchs, reserving one-fifth of all the gold that should be produced. One by Charles the Second, reserving an annual rent of 40 beaver skins. One by James the First, in the year 1620. One by George the Second, of seven-eighths of all the lands in Georgia (1 Chal 18, 33, 59, 148).”

(1847) 1 Legge 312 at 319 per Stephen CJ

“The reason assigned is, that no subject can take from the Crown except by record; and therefore a mere act in pais cannot avail a defendant. And, because the Queen cannot be supposed to be out of possession, she cannot have ejectment; or other remedy, which is founded on or supposes an eviction (Bac Abr Prerog E3 – Vin Ab same title Q 4 and B d 4. Also Ch Prerog 334 n h and 12 East 104). It is not universally true, that the Crown can only take by matter of record, even from a subject (Ch Prer 249). As, for instance, in the case of lands ‘of an alien in this realm ration guerre’. And the reason given is remarkable:- ‘because the Kings title is notorious enough, although it appears not of record (ibid). But all the instances where the King is said only take lands by record, are where he takes from a subject. (Vin Abr Prerog Z c, and Ch Pr, ubi supra).”

(1847) 1 Legge 312 at 320 per Stephen CJ

“In Comyn’s Digest (Trade D 4), the author defines a monopoly; and then, mentioning its consequences, adds – ‘therefore every grant which tends to a monopoly will be void’. There follows in illustration of this proposition, an enumeration of instances; such as, a grant of the sole making of cards for twenty-one years, the sole making of an ordinance in the time of war, the sole exportation of kerseys, the sole importation of cards, that goods shall only be imported at a particular port; and the like.”

(1847) 1 Legge 312 at 320-321 per Stephen CJ

“No case like the present, in any degree, was cited; nor any authority, showing that a mere reservation like this is within the statute. It is not within the definition of a monopoly, as given in Comyns and by Lord Coke [11 Rep 86]. It is not like any one of the instances there given, or mentioned in Bacon, title Monopoly.”

(1847) 1 Legge 312 at 321 per Stephen CJ

“Finally, the proviso at the end of the Grant was referred to, for rendering the whole void, on breach of any of the conditions or provisos; a clause which showed, it was said, that the remedy contemplated was by entry, for condition broken; and so, that an Office was necessary to find such breach. The defendant’s counsel cited Burton’s Compendium, title Mines; Plowd 339, 213; 1 Shep Touch 96 and the title Exception, passim; Com Dig Prerog D 73 … Co Lit 47 b and 54…”

(1847) 1 Legge 312 at 322 per Stephen CJ

“And ‘coal hidden in the earth and not open,’ is expressly mentioned in Co Lit (53 b) as a mine. Then, as to their being excepted. The veins and strata of coal formed part of the land, and were clearly not meant to be granted. The word ‘reserving’ is, no doubt the only term of exclusion used; but it is where the sense requires it, and an apt word for that purpose. Co Lit 143a. 1 Shep Touch, by Preston, 78.”

(1847) 1 Legge 312 at 323 per Stephen CJ

“Whether the term [allodium]  implies a property implied by lot, or a conquest, or one left in the occupation of the ancient owners, (that is, of the aboriginal inhabitants, see Steph Com title Tenures, and the authorities there cited,) it equally rejects the supposition of a title, in or from the Sovereign.”

 (1847) 1 Legge 312 at 324 per Stephen CJ

“It is agreed on all hands, that tenures of the Crown in capite, (notwithstanding the introduction of those words, as Mr Hargrave says by mistake, Co Lit 108, a 5) were not abolished; but only the tenure by Knight’s service, and the various exactions, and uncertain services which attended that tenure.”

(1847) 1 Legge 312 at 324 per Stephen CJ

[Note: Francis Hargrave edited several editions of Coke on Littleton]
“All tenures, thenceforward, were converted into free and common socage tenure. But this may be of the Crown, as the statute itself shows; and it is then, necessarily, a holding in capite of the Crown.  And that it may and does exist, with reservations, such as of fealty and rent, or fealty and honorary or other services, (provided they were certain and defined) is a position which scarcely requires a reference to sustain it. (Wright’s Tenures, 160; Litt, s 117, 118, and 1 Steph Com 173, 192, 198.”

(1847) 1 Legge 312 at 324-325 per Stephen CJ

“If it was meant by this, that the Crown cannot except (or in other words, omit to grant) base mines, it is a position repugnant to reason, and unsupported by any authority. There is a passage, indeed, cited in Vin Ab Prerog R, from Jenk 277 pl 99, which it might seem at first to go to that length. The expression is, that the Crown ‘can have no other mines’ in the lands of a subject, than of gold or silver. But is clear, from the context, that this means only ‘by prerogative’.” 

(1847) 1 Legge 312 at 325 per Stephen CJ

“It would seem, however, that as an information of intrusion resembles an action of trespass, damages are recoverable (at least, where things valuable are taken away, see Vin Ab Prerog sub-title Intrusion) whether in form demanded or not – ibid; and Ch Prer 334, Com Dig Prerog D 77.”

(1847) 1 Legge 312 at 325 per Stephen CJ



	Doe dem Irving v Gannon

(1847) 1 Legge 385

19 May 1847
	SUGDEN, Vendor & Purchaser

COKE on Littleton
	“The several points were argued by Mr Windeyer and Mr Broadhurst for the defendants. They cited Sugden, V & P, 295; Callaghan’s Statutes, 1045 …”

(1847) 1 Legge 385 at 387 per Dickinson J

“We are of the opinion that the recital in the trust deed and the endorsement thereon, were not evidence against the plaintiff. Doubtless, when a statement is made in a recital and a contract is made with reference to this statement, it is not competent to the parties, or their privies, to deny that statement. Carpenter v Buller (8 M & W 209); Co Litt 352a.”

(1847) 1 Legge 385 at 387 per Dickinson J



	R v Windeyer

(1847) 1 Legge 366

12 June 1847
	STEPHEN’S Commentaries

HAWKINS, Pleas of the Crown

BACON’S Abridgment

HALE, Pleas of the crown

DICKINSON’S Guide to the Quarter Sessions, ed Talfourd

COMYNS’ Digest

COKE’S Institutes

BLACKSTONE’S Commentaries

ARCHBOLD’S Criminal Pleading & Evidence 
	“The cases and authorities on the several points were the following:- 4 Steph Comm 336; Hawk PC, bk 2, Ch 1; Bac Abr Justices, C and E; 2 Hale PC 109; Dickenson’s QS 129; Com Dig Prerog D 29… [various cases]…”

(1847) 1 Legge 366 at 368 per Stephen CJ

[relating to judicial commissions] “The doctrine extends no further, and indeed, if we judge from the instances given, not so far. For these have reference, rather to the mode, than the form of appointment. Admitting it, however, to the fullest extent, the rule an only apply to cases where compliance with it would be practicable. The present English form was, itself, an extensive alteration of one in use for two centuries; but the alteration was effective by no Legislative authority. And, within some twenty five years afterwards, we find Sir Edward Coke recommending still further amendments. (4 Inst 171)”

(1847) 1 Legge 366 at 370 per Stephen CJ

“As to the latter point, the distinction between a jurisdiction for trial and one for inquiry was certainly doubted by Justice Wightman, though that question was not decided in The Queen v Bartlett (1 Dowl & L 165). But in Com Dig Justices of Peace B 2 and Bac Abr same title E, it is laid down that the Justices have not authority to try treason or misprision of treason, or præmunire, yet they may in such cases apprehend and commit.”

(1847) 1 Legge 366 at 372 per Stephen CJ

“Supposing, however, that Justices can only inquire in such cases, or where they can also hear and determine, the next question is whether the position in 4 Bl Com, 271, that the Quarter Sessions cannot try any newly-created offence, without express power given them, be correct.”

(1847) 1 Legge 366 at 372 per Stephen CJ

“In one or more of the Statutes, on which the last-mentioned cases were decisions, though the penalty was in the prohibitory clause, the method of proceeding for it was in a subsequent section. According, therefore, to the text in Arch Crim Pl 2, an indictment would lie. We take the true rule to be as laid down in Dick QS by Talfourd, 129, that the Sessions may try offences created since the institution of such Courts, unless the trial be expressly given to some other Court, Com Dig, Justices of Peace, B 3. For that reason they could not try forgery against the 5 Eliz c 14; that statute having limited the trial to Justices of Oyer and Terminer, 2 Inst 103.”

(1847) 1 Legge 366 at 372 per Stephen CJ

“The word trespass is said by Hawkins to include all inferior offences that are against the peace, either directly or by construction. 2 Hawk PC cap 8 s 38. So according to Coke in his commentary on the Statute of Westminster second, trespass may be taken to mean any outrage or misdemeanour. 2 Inst 419. Accordingly, in Talfourd’s Dick QS the law as to the Sessions jurisdiction is thus laid down. ‘In the result it appears that the Quarter Sessions have power to try all indictable offences, whether offences at common law, or created by Statute; with the exception of treason, misprision of treason, praemunire, forgery, and perjury at common law, and perhaps usury. The last three exceptions do not admit of being referred to any principle, as the reason assigned, that they do not directly tend to produce breaches of the peace, will equally apply to many other offences, over which the Sessions have undoubtably jurisdiction.”
(1847) 1 Legge 366 at 373-374 per Stephen CJ



	R v Morley

(1847) 1 Legge 389

12 June 1847
	EAST, Pleas of the Crown
	“Thus in Sharwin’s case the indictment was assaulting one with a certain offensive weapon called a wooden staff, with a felonious design to rob him; and it proved to be with a stone. This was held well, upon a conference between the Judges, for they produce the same sort of mischief, namely, by blows and bruises, and this would be sufficient in an indictment for murder, East PC, 341.”

(1847) 1 Legge 389 at 394 per Therry J



	Moore v Furlong

(1847) 1 Legge 397


8 July 1847
	RUSSELL on Crimes

ARCH…? – check author / title
	“The subsequent act was the getting the tallow from out of the custody, as it was alleged, of the plaintiff; the room was opened by compulsion, upon being told there was a warrant which justified the proceeding, and then the tallow was taken. Force was not used, it was not necessary; as it is, the facts are proved to constitute a breaking and entry, Rex v Swallow, cited in 1 Russ on Crimes, 792, and other cases there collected.” 

(1847) 1 Legge 397 at 398 per Stephen CJ

“The plaintiff, too, had such a possession of the tallow at the time of the seizure to maintain this action. It was a slight possession, but still sufficient. 1 Arch 482.”

(1847) 1 Legge 397 at 398 per Stephen CJ



	Polack v Tooth

(1847) 1 Legge 381

30 July 1847
	SMITH’S Leading Cases

CHITTY on Bills of Exchange
	“Broadhurst, in support of the demurrer. 5 Coke, 117, and 1 Strange and Smith’s Leading Cases, 146.”

(1847) 1 Legge 381 at 381 [headnote]

“Fisher, in support of the plea … [various cases]… Chitty on Bills…”

(1847) 1 Legge 381 at 381 [headnote]



	Doe dem Cotton v Farrall

(1847) 1 Legge 403

29 October 1847
	BLACKSTONE’S Commentaries

JACOB’S Law Dictionary
	“Foster, for the defendant, contended as follows:- That the deed from Jane Farrall to Hanslow was void, it being a mere deed poll, and not inter partes, and therefore could not be viewed in the light, as it was at the trial, of a bargain and sale; nor was it an indenture, and much less was it a feoffment, because it did not contain the usual technical language of such a deed, 2 Blac Com, and Jacob’s Law Dictionary.”

(1847) 1 Legge 403 at 409 [argument of Foster]



	Doe dem Swan v M’Dougall

(1847) 1 Legge 411

3 December 1847
	JARMAN on Wills
	“Lowe, in support of the verdict … [various cases] … Jarman on Wills, I, 363, 367.”

(1847) 1 Legge 411 at 415 [argument of Lowe]



	R v Townend

(1848) 1 Legge 436

3 January 1848
	COKE’S Institutes

COKE on Littleton 

BACON’S Abridgment

DUNCOMBE, Trials per Pais 
	“Michie then argued the points reserved at trial, viz—first, as to the right of the Crown, to challenge for grounds stated at different times, to one juryman. At the trial the Attorney-General challenged a Mr Whitfield, as a juryman, on the ground of his being one of the bail for the prisoner, &c, and upon his Honor overruling the objection, the Attorney-General took another ground of challenge, viz, that Mr Whitfield was not an ‘indifferent party’. As issue was raised on this and submitted to a jury, who found that Mr Whitfield was not an ‘indifferent party’. It was now contended that all the challenges a man may have must be taken at once. Co Litt 1 Inst, Lib 2 c 12, p 158 (a) and Bac Abr Tit Juries, 572.”

(1848) 1 Legge 436 at 439 [argument of Michie]

“The Court overruled this objection, intimating that Coke was not always an authority, and that they, in this instance, would rather lean to the authority to be found in Trials per Pais, 199, which warranted the course adopted, and would prefer looking to the reason of the practice that ought to obtain, which would prove also that the course adopted is the most consistent.”

(1848) 1 Legge 436 at 440 [summary of Court ruling]



	Doe dem Aspinwall v Osborne

(1848) 1 Legge 422

4 January 1848
	CRUISE’S Digest, ed by White

COMYNS’ Digest

COKE on Littleton 

JARMAN & BYTHEWOOD, Conveyancing

STEPHEN’S Commentaries

GILBERT, Uses and Trusts, with notes by Sugden 

HAYES on Conveyancing

BLACKSTONE’S Commentaries

SUGDEN, Vendor & Purchaser, last edition

SMITH’S Leading Cases


	“The cases and authorities cited were the following:- … Cruise Dig 114; Com Dig Estoppel, B and E 8; Co Lit 45, a and 47, b; 4 Jar Byth 123…”

(1848) 1 Legge 422 at 424-425 per Stephen CJ

“Sergeant Stephen says that if compromised in the same deed, they (the bargain and sale and release) seem to be equally effectual’ 1 Steph Com 497. He cited Sugd Gilb (which we have not been able to procure) 229 a. Mr Hayes, no mean authority in such matters, says more positively, ‘If incorporated and executed as one conveyance, in point of form, the Law would treat them as several and consecutive, in point of effect”. 1 Hay Conv 77. Lastly, there is the passage cited from Cruise; and which is to be found in Freem R 251, where it is said by Lord CJ North, that ‘he had known it ruled several times, that a Lease and a Release in the same deed was a good conveyance—for priority should be supposed’. 4 Cruise Dig by White, 114. This is, substantially, in accordance with the rule of construction stated in Blackstone, that, of two clauses in a deed, where the two are repugnant, the first shall stand not the last. 2 Bl Com 380.”

(1848) 1 Legge 422 at 425-426 per Stephen CJ

“And this distinction between the cases shows, or would seem to show (notwithstanding the observation of the very learned Edward Sugden, 2 V & P last edition, 1018, note k), that, after all, the nature of the conveyance, as held by Sir J Leach VC, cannot affect the question of estoppel.”

(1848) 1 Legge 422 at 427 per Stephen CJ

“The instance put in Co Lit 45 a, is of a tenant for life, and the remainder man executing a joint lease. In that case each had a legal interest, though not in an estate in possession, and consequently an interest passed from each. No estoppel, therefore, was created against either, and it was open to both to show that the demise was in effect that of the one seized for life alone. But, in the present case the most that M’Kelly had was an equitable interest, and this of a character not defined and very unintelligible.”

(1848) 1 Legge 422 at 428 per Stephen CJ

“If the estoppel operated, only, by way of conclusive admission (see 2 Sm LC 436 and in p 444, 457), it is one equally binding on the jury, in this action, as on the parties, without being pleaded as such; for the defendant has had no opportunity of so pleading it. But, regarding the estoppel here as that which, under the circumstances, pass an interest, it would seem (see Com Dig Estoppel E 10), that had the jury found the facts, without regard to the admission, as such, our judgment should be the same.”

(1848) 1 Legge 422 at 429 per Stephen CJ



	Smith v Barton

(1848) 1 Legge 445

3 July 1848
	STARKIE on Evidence

PHILLIPPS on Evidence

COMYNS’ Digest

HALE, Pleas of the Crown
	“He [Mr Lowe] drew a distinction between statements, made in the course of some conversation or writing, which is given in evidence against a party as an admission, and similar statements contained in a document which is unavoidably put in merely as a medium of proof, e.g. to connect a defendant with the act complained of. Mr Lowe cited passages from Star on Ev (vol 1, p 416, and 3, p957); … Phillips on Evidence (ed 8) 471 …”

(1848) 1 Legge 445 at 447 per Stephen CJ

“We have considered the several authorities cited, and many others, among which are the following:- Com Dig Trespass, C 2 … Hale’s PC 150 …”

(1848) 1 Legge 445 at 447-448 per Stephen CJ

“Looking at what Sir Matthew Hale says, however, in the place cited above, I take it that the jurisdiction, in a case (as here) of larceny, exists at Common Law; and that learned author not only upholds it, as essential to the investigation of the crime, but lays it down as law that, where stolen goods are found under the warrant, the party in whose possession they are, should be taken with them. He adds, that the issuing of such a warrant is a judicial act, and the reason assigned is, that it is a matter of discretion when it shall be granted, as well whether ground has been laid for it. The conclusion appears to me to follow, that the warrant in this case was a valid one in point of law.”

(1848) 1 Legge 445 at 448-449 per Stephen CJ

“Now, as to this, the rule has always been, that the whole of the admission must be taken together, although, even then, it is held that the same credit need not necessarily be given to every part. (See the cases cited in Phillips, and in Starkie on Evidence, titles, Admissions and Confessions.)

(1848) 1 Legge 445 at 453 per Stephen CJ

“On the other hand, there are differences between Haynes v Hayton [6 LJ KB 231] and this case, which make the present case an a fortiori case. There the letter of the under-sheriff was not a judicial or even, strictly speaking, an official act, nor were the facts which made for the defendant stated by him in performance of any legal duty; whereas here the warrant was a judicial act ( 2 Hales PC 150), and the recitals are inserted in compliance with the requirements of law.”

(1848) 1 Legge 445 at 459



	Spenser v Gray

(1848) 1 Legge 477


	SUGDEN, Vendor & Purchaser

PHILLIPPS on Evidence

STORY’S Equity Jurisprudence

LEWIN on Trusts
	“[for the plaintiff] … that the conveyance from Cradock was not a voluntary conveyance to plaintiff within the statute of 27th Elizabeth, so as to be void under the statute against a subsequent purchaser for valuable consideration, because it was a purchase in the name of the plaintiff, and not a distinct settlement made by the father. Lady Gorge’s case (3 Cro 550); 3 Sugden, V and P 267…”

(1848) 1 Legge 477 at 479 per Manning J

“… and, lastly, that the defendant was estopped from setting up title under his grant, because the defendant claims under Spenser, senr, and the latter under Cradock, who and all claiming under him, it was contended, were estopped by the recital in his deed that he was then seized of the land. Bensley v Burdon (2 Sim & Stu 519); 1 Phil on Ev 360…”

(1848) 1 Legge 477 at 480 per Manning J

“For the defendant it was argued that his plain legal title must prevail, unless the plaintiff could make out a clear equity so as to fix him with a trust; that the legal estate under the grant can only be defeated by proof that it was obtained mala fide, Story’s Eq Jur 319…”

(1848) 1 Legge 477 at 480 per Manning J

“[for the defendant it was argued] that a purchase from a trustee without notice of the trust takes the estate discharged from such trust, Lewin’s Trusts, pages 3, 9, 19, 206-7, 358-9, Story’s Eq Jur 329.”

(1848) 1 Legge 477 at 480 per Manning J

“[for the defendant it was argued] that no constructive notice of the trust was raised by the absence of further enquiry, after Spenser, sen, had denied the existence of any title deeds, there being no proof of any thing having been brought to the defendant’s notice, which should have put him on such enquiry as would probably have led to the discovery of the plaintiff’s title, Sudgen’s V and P, 1052…”

(1848) 1 Legge 477 at 480 per Manning J



	Chambers v  Perry

(1848) 1 Legge 430

23 December 1848
	STEPHEN on Pleading
	“As then the second count would have been bad upon a general demurrer, has it been mended by the plea and verdict? It has not been aided by the plea, for nothing is thereby admitted without which the plaintiff’s case would be defective, as in Glascock v Morgan, cited in Stephen on Pleading.”

(1848) 1 Legge 430 at 433 per Dickinson J

“’The extent and principle of an aider by verdict’ (says Sergeant Stephen) is thus explained in a modern decision, Jackson v Pesked (1 M & S 234), of the Court of King’s Bench. ‘Where a matter is so essentially necessary to be proved, that had it not been given in evidence, the jury could not have given such a verdict, then the want of stating such matter in express terms in a declaration, provided it contains terms sufficiently general to comprehend it in fair and reasonable intendment, will be cured by a verdict; and where a general allegation must, in fair construction, so far require to be restricted, that no Judge and no jury could properly have treated it in an unrestricted sense, it may reasonably be presumed, after verdict, that it was so proved at the trial.’”

(1848) 1 Legge 430 at 434 per Dickinson J

[searched Google Books – the quote from the judgment is given in full in Stephen on Pleading]



	Doe dem Wilson v Terry

(1849) 1 Legge 505

4 October 1849
	VINER’S Abridgment

CHITTY, Prerogative

BACON’S Abridgment

COMYNS’ Digest

STAUN  Prerogative ?

STAUNTON / STAUNFORD

COKE’S Institutes

SHEPPARD’S Touchstone

BROOM’S Maxims
	“The cases and authorities cited were the following: … Vin Ab Prerogative of the King, M b and G b 3; … Ch Prerog 399; Bac Ab Prerog, E 3 and 5, and F 3; … Com Dig Prerogative D 71; … Staun Prerog 54; 4 Inst 116…”

(1849) 1 Legge 505 at 507 per Stephen CJ

“The defendant could not rely on his possession, as he might and does in an ejectment; but, on failure of showing title, he was liable to immediate eviction, for the King’s title, it was held, being in all cases easily ascertainable, an ordinarily depending on matter of record, sufficiently appeared by the Information itself. Vin Abr Prerog  F e 2; 4 Inst 116.”

(1849) 1 Legge 505 at 509 per Stephen CJ

“And, in Vin Abr Prerog G b 3, the law is said to be that the King can grant a right of entry, provided he do so by special words. (See also the same title, 1 c).

(1849) 1 Legge 505 at 511 per Stephen CJ

“They are either cases in which (as in 3 Leon) the grantee claimed to avail himself of the Crown’s prerogative, or in which the question was, whether a particular thing or right (the presentation to a benefice, for instance, or the right to bring a writ of error, or to sue on a bond due to a felon) passed under such general words, as ‘all rights arising’ in a certain manner, or ‘all the goods and chattels’ of certain felons. These are the cases quoted from Leonard, and the instances in Vin Ab Prerogative C c, D c and E c are all of the same character.”

(1849) 1 Legge 505 at 511 per Stephen CJ

“For, says the report, ‘the law implies that the grantee shall use the means to come at the thing granted’. Vin Abr Prerog M b 9.”

(1849) 1 Legge 505 at 512 per Stephen CJ

“’When anything is granted, all the means to attain it, and the fruits and effects of it, are granted also, and shall pass inclusively together with the thing, by the grant of the thing itself.’ Shep Touch 89, Broom’s Max 198.”

(1849) 1 Legge 505 at 512 per Stephen CJ

“The Crown sues, therefore, in this prerogative action, at any time within sixty years, on a possession implied by law; the defendant, if found guilty, is fineable for his intrusion, as in trespass, and if any damage have been done by him, damages are recoverable. Ch Prer 332 and 34; Vin Abr Prerog F e and F e 3; Com Dig Prerog D 77…”

(1849) 1 Legge 505 at 512 per Stephen CJ



	Terry v Wilson

(1849) 1 Legge 522

13 October 1849

3 January 1850 (appeal)
	CHANCEY’S Law of Husband and Wife

STORY’S Equity Jurisprudence

SUGDEN, Vendor & Purchaser

JARMAN & BYTHEWOOD, Conveyancing


	“The following authorities were referred to:- … Chancey’s Law of Husband and Wife, 252; … Story Eq Jur I 438, 439, II 1265, 788-790, 1212; Sugden’s V & P, cap IV sec 1.”

(1849) 1 Legge 522 at 524 per Manning J

“The cases and authorities relied on, in addition to those cited at the original hearing, were the following:—… 9 Jar and Byth 11, 2 ibid 74, and 5 ibid 572…”

(1849) 1 Legge 522 at 529 per Stephen CJ



	Hughes v Kemp

(1849) 1 Legge 516

7 November 1849
	STEPHEN on Pleading, 3rd ed
	“For the rule is clear, that ‘matter immaterial cannot operate to make a plea double’. Stephen on Pleading, Ed 3, p 259. This formal objection of duplicity, to so much of the plea as respects the Report, we consider an objection to the whole of it; so as to prevent the plaintiff from going into substantial objections, to other parts of the plea. For a ‘pleading which is bad in party, is bad altogether’. Steph Pl, Ed 3, p407.”

(1849) 1 Legge 516 at 519 per Stephen CJ



	Gilchrist v Davidson

(1849) 1 Legge 539

14 November 1849
	STORY, Conflict of Laws, 2nd ed.

SMITH, Mercantile Law

BURGE’S Commentaries on Colonial and Foreign Laws
	“The following cases were cited:- … Story Confl Laws, s 556 and 260; … Sm Merc Law, 198…”

(1849) 1 Legge 539 at 540 per Stephen CJ

“According to Mr Justice Story (Confl of Laws sections 237 to 243, and 260 to 262, inclusively), for which he cites numerous well-known authorities, contracts which are void or illegal, by the law of the place of contract, are held void and illegal everywhere; and that law governs equally in everything ‘which regards its solemnities or formalities’, or its ‘intrinsic and substantive form’. In section 260 he says: ‘All the formalities, proofs or authentications of contract, which are required by the lex loci, are indispensable to their validity everywhere else.’ Then, after citing several foreign jurists as to this doctrine, he adds: ‘And it seems fully established in the common law. Thus, if by the law of a country a contract is void, unless it is written on stamped paper, it ought to be held void everywhere, for, unless it be good there, it can have no obligation in another country.’ The learned author has similar passages, in his work on promissory notes, sections 155 and 158.”

(1849) 1 Legge 539 at 541 per Stephen CJ

“It may possibly be, that, because of the bills having been given in substitution of the other and valid bills drawn and accepted in England, and of the acceptors seeking on independent grounds, to restrain an action on them, he was not entitled to avail himself of the informality, in that suit. But, in the unqualified terms in which the doctrine is propounded, it is an authority which seems unsupported by any other; and Mr Justice Story speaks of it, as opposed to all principle. (Confl Laws, 2d ed, p341, note 1.)

(1849) 1 Legge 539 at 542 per Stephen CJ

“There are many other authorities to the same effect, from foreign jurists and others, cited in Mr Burge’s Commentaries on Colonial and Foreign Laws, vol 3, cap 20. And, finally, he sums up his observations as to the lex loci contractus thus. ‘The conclusion which may be deduced is that, if a contract had been made with those forms and solemnities, which would confer validity on it in the country in which it was made, it ought to receive effect in the country where it is the subject of suit. On the other hand, if, in consequence of a neglect in the solemnities and forms prescribed by the law of the country in which it was made, no effect could be given to it there, no effect can be given to it in any other country.’ 3 Com Col Laws, 764.”

(1849) 1 Legge 539 at 543 per Stephen CJ



	R v Roberts

(1850) 1 Legge 544

26 March 1850
	HALE, History of the Common Law

KENT’S Commentaries

ALISON’S Criminal Law

COMYNS’ Digest

VINER’S Abridgment

BURGE’S Commentaries on Colonial and Foreign Laws

REEVES, History of the English Law 

TURNER’S Anglo Saxons

PALGRAVE’S Anglo Saxons

WILKIN’S Concilia

CHALMERS’ Opinions of eminent lawyers

CLARK’S Colonial Law

BACON’S Abridgment

BLACKSTONE’S Commentaries

TAYLOR, Elements of Roman Law

MONTESQUIEU, The Spirit of Laws

JUSTINIAN, Institutes

SMITH’S Dictionary of Greek and Roman Antiquities

HALE, Pleas of the Crown

POYNTER, Marriage & Divorce
	“In addition to the cases already mentioned … Hale’s Hist CL, 88 … also 2 Kent’s Com 86; Alison’s Crim Law tit. Bigamy… And I have myself since the argument, consulted the following, which I mention, as they may be useful on some future occasion. Com Dig Parliament, R 4; Vin Abr, vol 17, p 224, et seq, title Prerog Eccles Laws … Burge’s Col Law, 154, 159; Hale’s Hist 1, 4, 8, 12, 54; 1 Reeve’s Eng Law, 215, 217; Turner’s Anglo Saxons, 71, 191, 202, 212, 221 (and see Palgrave’s Anglo Saxons, 189, 2, 9); Collections of Anglo-Saxon Laws, p 108, 109, Laws of Edmund, AD 994; and Wilkin’s Concilia, 215, 217, and Synod Winton, 1076; Chalmer’s Coll Opin Em Law, 195, 197, 203, 213, 220; Clark’s Colonial Law, 8 and 9; Bac Abr Statute…”

(1850) 1 Legge 544 at 548 per Stephen CJ

“In taking this distinction, I am met at the threshold of my observations by Lord Hale’s assertion, ‘lawyers have distinguished between statutes made before the time of legal memory, viz, 1 Rich I, and those made since.  The former are considered as part of the common law, the leges non scriptæ : and, not withstanding that copies of them may be found, their provisions obtain at this day, not as Acts of Parliament, but by immemorial custom and usage.’”

(1850) 1 Legge 544 at 562 per Dickinson CJ

“Lord Hale, moreover, is not quite consistent with himself, as he says in his history, ‘Those laws that I call leges non scriptæ are such as are originally reduced into writing before they are enacted.’ Again, Blackstone says, ‘I style these parts of our law leges non scriptæ, because their original institution and authority are not set down in writing, as Acts of Parliament are but they receive their binding power and the force of laws by long and immemorial usage, and by their general reception throughout the kingdom. Admitting however (in the sense he has used the observation) the correctness of Lord Hale’s assertion, that some of the written laws of England must be deemed unwritten laws by reason of their antiquity, I nevertheless venture humbly to maintain, that such laws are no portion of the pure common law of England.”

(1850) 1 Legge 544 at 563 per Dickinson J

“The threefold division of English law I have before-mentioned is, therefore, equivalent to the more scientific twofold division expressed by Dr Taylor in his Elements of Roman Law. ‘All law is either natural or instituted. Natural law is the rule and dictate of right reason, showing the moral deformity to its suitableness to a reasonable nature. The power or authority which gives this law a sanction is the voice of God, through natural reason. Positive, voluntary, instituted law, is that which does not flow from the general condition of human nature, but has for its objects things merely indifferent, and is founded on the sole pleasure of the lawgiver, who is some person or persons authorised for that purpose: so that the division of law is into natural and instituted.’”

(1850) 1 Legge 544 at 563-564 per Dickinson J

“Such being the mode of discovering and asserting the law, which must (in the absence of specific provisions or known usages) guide disputed facts, it is obvious that the law so discovered must have existed even from eternity; for the relations (to adopt the seeming paradox of Montesquieu) must have arisen before the objects related. ‘Particular intelligent beings’, says Montesquieu, ‘may have laws of their own making, but they have some likewise which they never made. Before there were intelligent beings, they were possible; they had therefore possible relations, and consequently possible laws. Before laws were made, there were relations of possible justice.’ This portion of the law of England is therefore the law of nature, and is consequently common to all mankind. ‘Singulorum autem hominum multis modis res fiunt; quarundam enim rerum dominium nanciscimur jure naturali, quod, sicut diximus, appellaatur jus gentium.’ [Justinian, Institutes, Liber Secundus, Titulus I] This portion of the law of England must therefore now be always must have been that of all mankind – the same in ancient Rome and Athens, in modern London and in Sydney. Nec erit alia lex Romae, alia Athenis, alia nunc, alia posthac; sed et omnes gentes et omni tempore una lex et sempiterna et immutablis continebit; unusque erit communis quasi magister et imperator ominum deus. It is the reason of mankind, and ‘its voice is the harmony of the world’. From its universality it is the birthright of every man, and therefore of every Englishman wherever he may be; and more particularly so when is is in Britain or its dependencies.”

(1850) 1 Legge 544 at 566 per Dickinson J

[Google search revealed text from Justinian’s Institutes, Lib II, Tit I]

“Before quitting this part of the subject, I may remark, that some positions of canon and civil law are reckoned as parcel of the common law of England. Such positions are so incorporated, not from any peculiar force of their own, but from their consistency with that natural reason, which is, as I conceive, the essence of the common law. Various usages, moreover, according to Lord Hale, are to be reckoned as a portion of the common law, though we know they must have originated by statutes, because the memorials of their commencement have been lost.”

(1850) 1 Legge 544 at 567 per Dickinson J

“I have read with great attention the article MATRIMONIUM in Smith’s Dictionary of Greek and Roman Antiquities, from which it appears that, though in Greece sacrifices were offered before, and a marriage feast was held after it, the marriage was nevertheless effected without either publicity or the intervention of a priest. From the same article it clearly appears, that though, with a view to the acquisition by their children of certain offices, persons were in Rome sometimes married by a religious ceremony, yet that there were two other kinds of valid matrimony, in which such solemnity was not observed.”

(1850) 1 Legge 544 at 568 per Dickinson J

“Indeed Lord Hale says, that the second wife is not so much as ‘his wife de facto’ (1 Hale 693), whichs is the reason the second wife may be admitted to prove the second marriage“. This accords with the definition of bigamy given by Poynter, a Proctor of Doctors’ Commons, of much experience, who, in his treatise on marriage and divorce, defines bigamy to be ‘where there is a prior marriage, he or she having a wife or husband living at the time of the second (pretended) nuptials’.”

(1850) 1 Legge 544 at 579 per Therry

 

	R v Knight

(1850) 1 Legge 582

12 April 1850
	DWARRIS & AMYOT on Statutes

Likely to be 2nd ed, 1848 (first ed by Dwarris alone)


	“’In construing penal statutes, we must not, by refining, defeat the obvious intent of the legislature.’ (Dwar & Am on Statutes, 635)”

(1850) 1 Legge 582 at 584-585 per Stephen CJ



	R v Clarkson

(1850) 1 Legge 593

25 April 1850
	HAWKIN’S Practice

GRADY & SCOTLAND’S Practice
	“The Attorney General said he did not wish a fresh inquisition, but merely for fresh evidence, to clear up all doubts as to the guilt or innocence of the prisoner. He moved that the Court grant the leave, and order the inquisition to be quashed. Hawkin’s Practice, Grady and Scotland’s Practice…”

(1850) 1 Legge 593 at 593 [argument of Attorney-General]



	Smith v Nash

(1850) 1 Legge 594

8 July 1850
	STARKIE on Libel

TAYLOR on Evidence
	“The following cases and authorities were cited: Starkie on Slander, 242, 244…”

(1850) 1 Legge 594 at 595 per Dickinson J

[Note: all editions of this work included both ‘libel’ and ‘slander’ in the title. It is usually abbreviated as Starkie on Libel.]

“The words complained of would have comprised the whole substance of the issue, and the plaintiff need have proved no more. … [various cases]… Taylor on Evidence, s 166 to 175.”

(1850) 1 Legge 594 at 600 per Dickinson J



	Phillips v Holden

(1850) 1 Legge 606

14 October 1850
	STORY’S Equity Jurisprudence

WHITE & TUDOR’S Leading Cases in Equity
	“The following cases and authorities were cited:- … Stor Eq Jur s243.”

(1850) 1 Legge 606 at 608 per Stephen CJ

“Those authorities, however (which are all collected in White and Tudor’s Leading Cases in Equity, pages 324 to 343) clearly show that where a married woman has separate estate which can be made available to the payment of her debts, a Court of Equity will make it so available … Now personal property, settled upon a feme covert, ‘for her separate use, is to be enjoyed with all its incidents; and as the jus disponendi is one of them she may dispose of it, either by acts inter vivos or by will.’ (White and Tudor’s Notes, 331, and cases there cited). But, with respect to landed property, the law was always different. A married woman could not, without an express power of appointment, dispose of her separate real estate, otherwise than by Fine or Recovery, which alone would bind the heir, although she can convey or assign her life interest in land, the same as she can in her personal estate. For this we need hardly refer to any authority, but the cases will be found in the very useful work just mentioned, pp 331 and 332.”

(1850) 1 Legge 606 at 608-609 per Stephen CJ



	Martin v Nicholson

(1850) 1 Legge 618

27 September 1850
	BACON’S Abridgment

COKE’S Institutes

CHAMBER’S Law of Elections

WATSON on Sheriff

COMYNS’ Digest
	“It is not my intention to recapitulate the arguments, for they have already been very well reported elsewhere. I shall merely mention the authorities cited; a reference to some of which, perhaps, may be useful on a future occasion. Bac Ab Parliament, B, ibid Executors, E I; … the 2nd Inst 468, 478. Several cases of Election Petitions, from Chamber’s Law of Elections …”

(1850) 1 Legge 618 at 622 per Stephen CJ

“Assuming the plaintiff at the time of the election not to have been qualified, yet I think the Returning Officer was bound (even if the plaintiff’s disability had been pointed out to him) to receive all the votes tendered for him, and to have left the party objecting to the petition. See Watson on Sheriff, p310, and cases cited in note (3).”

(1850) 1 Legge 618 at 628 per Dickinson J

“I conceive it to be an acknowledged principle, that, when the law has appointed a method of avoiding an act, that act is only voidable, and not void ab initio; and therefore the plaintiff’s election was only voidable, though ‘in respect of the defeasibleness of it’ by section 48 of the Electoral Act, the Election may (by reason of the 8th section of the Constitutional Act) be considered ‘as good as void’. Bac Ab Void and Voidable BC.”

(1850) 1 Legge 618 at 629 per Dickinson J

“But if a tribunal be appointed to determine it, to that tribunal the question must be submitted. The election, though declared to be void, is not absolutely void, but voidable ‘because the law has appointed an act to be done to avoid it’. (See Bacon’s Abridgment, title, ‘Void and Voidable’, marginal note, vol 8, p176.)”

(1850) 1 Legge 618 at 631 per Therry J

“It is a casus omissus, and that case can only be provided for by fresh legislation, by colonial legislation, if its powers are sufficiently comprehensive to attain the object, if not by the intervention of the Imperial Legislature. Thus we find in Comyn’s Digest, of Parliament, R 13, citing Jones v Smart (1 Term Reports 52), a casus omissus can in no case be supplied by a court of law, for that would be to make laws.”

(1850) 1 Legge 618 at 632 per Therry J

“And again, ‘if the words of the Statute do not extend to a mischief which rarely happens, they shall not be extended by an equitable construction to that mischief, but the case is to be considered as a casus omissus, for the objects of statutes are mischiefs ‘quae frequentius accidunt’, Bacon Ab (vol 7, page 461), Tit Stat J 6, citing Bole v Horton (Vaughn 373)”

(1850) 1 Legge 618 at 632 per Therry J



	Hannan v Cooper

(1850) 1 Legge 634

2 October 1850


	CHITTY on Pleading 


	“The following cases and authorities were cited and referred to upon argument: … Chitty on Pleading, New Assignment.”

(1850) 1 Legge 634 at 637 per Dickinson J



	Bank of Australasia v Murray

(1850) 1 Legge 612

14 October 1850


	RAM on Assets

A practical treatise of assets, debts and incumbrances / James Ram
	“The other cases and authorities cited on either side were the following: … [various cases] … Ram on Assets, 303…”

(1850) 1 Legge 612 at 613 per Stephen CJ



	Slapp v Webb

(1850) 1 Legge 649

14 October 1850
	RAM on Judgments

The science of legal judgment / James Ram


	“The authorities and statutes cited were  … Ram on Judgments, p 56…”

(1850) 1 Legge 649 at 650 per Stephen CJ



	Bank of Australasia v Frazer

(1851) 1 Legge 675

2 April 1851
	ARCHBOLD, Practice of the Court of Queen’s Bench 

STEPHEN’S Practice
	“In the following term, Mr Fisher, on behalf of the defendants, but without instructions from them, moved to set that judgment aside, on the ground that the 88th rule did not apply to defendats never resident in the Colony, and that the defendants were entitled to notice personally. He urged, that it was contrary to natural justice, that a judgment should pass against a party who had no opportunity of contesting the proceedings on which it was founded; and he contended that the English practice of treating two nihils as equivalent to a scire feci, did not apply, where the writ was issued, as in this case, for the purpose of introducing a new person on the record. He referred to … [various cases] … Arch Pr (Ed 1840), p1021.”

(1851) 1 Legge 675 at 675-676 per Stephen CJ

“The Solicitor-General, Mr Foster and Mr Broadhurst for the plaintiffs, submitted that the judgment was properly signed. It appeared by the affidavits, on which the leave to issue the writ was obtained, that the defendants were shareholders in the Bank of Australia; and that they had attorneys in this colony, who signed the Bank Deed and received the dividends for them. The writ has been served on those persons. The plaintiffs had followed the English practice as far as they could by obtaining a Judge’s order to issue the writ; and they had also adopted the practice which was prescribed by the 88th rule of this Court. The plaintiffs had no notice or knowledge of the residence of the shareholders in the Bank of Australia. The judgment, they observed, was not to affect the defendants elsewhere; but to operate only on property which they had in this colony; and if the defendants sustained any injustice they had their remedy by an audita querela. They cited … [various cases]… p 1078 and 9 of Arch Pr (Ed 1840), and pages 91 and 261 of Stephen’s Practice in this Court.”

(1851) 1 Legge 675 at 676 per Stephen CJ

[Note: in the 1840 edition of this work, ‘two nihils’ is referred to on p833. In the the 1847 edition, it is referred to on p1028. I have checked several other works by Archbold, published in 1840, but none of them have over 1000 pages.]



	R v M’Intosh

(1851) 1 Legge 680

2 April 1851
	COKE’S Institutes

COMYNS’ Digest

VINER’S Abridgment

CHITTY, Prerogative
	“Independently of the express words of the 9 G IV, c 83, s 11, which give to this Court the power to do all such acts, as can or may be done by the Lord Chancellor in the exercise of his Common Law Jurisdiction, it seems clear that a Scire Facias may be brought in the Queen’s Bench. 4 Inst 72, Com Dig Patent F 6. If so, this Court clearly has the jurisdiction. The only ground for doubt, as to the Chancery jurisdiction in this case is, that the Lord Chancellor is said to possess the power to ‘hold plea of Scire Facias to repeal Letters Patent, they being always enrolled in his Court (4 Inst 88, Com Dig Sci Fa, C 3).”

(1851) 1 Legge 680 at 681 per Stephen CJ

“It is true that, by the authorities cited from Vin Ab, S b, void Letters Patent would seem to be repealable, in some cases, by Scire Facias. There is no instance stated, however, like the one now before us.”

(1851) 1 Legge 680 at 682 per Stephen CJ

“A Scire Facias, however, to repeal a Grant made in error to a dead man, would seem to be an absurdity. The Writ is said to lie, where the Grant is contrary to law, or void for uncertainty, or for deception, or is unjust as it respects other persons (2) [Footnote 2: See the cases in Ch Prerog, 330]

(1851) 1 Legge 680 at 682 per Stephen CJ



	R v Lang

(1851) 1 Legge 687

23 April 1851
	WATSON on Sheriff

BACON’S Abridgment

DWARRIS – check title
	“In misdemeanours a defendant must assign cause of challenge; but not so in felony. Misdemeanours are looked on as civil cases. In favourem vitæ the Sheriff’s return is not conclusive. Watson on Sheriffs, p72.”

(1851) 1 Legge 687 at 688 [argument of Foster, Broadhurst and Darvall]

“There are two distinct authorities in Bacon’s Abridgment to show that a challenge to the array cannot contradict the return. A sheriff is a public officer, and has public duties to perform, amongst others with the return of precepts, and where he does a duty he is presumed to be entrusted with the power of doing so. Hoare v Broom (1 Cro (Eliz) 369), and the Sheriff of —, in Ventris’ Reports.”

(1851) 1 Legge 687 at 689 per Dickinson J

“Purefoy, Holroyd and Meymott for the defendant. No such person as the Under Sheriff is known to the Common Law. 7 Bac Abr 182.”

(1851) 1 Legge 687 at 690 [argument of Purefoy, Holroyd and Meymott]

“The 11 Vic No 20, s 15 does not give to the Deputy Sheriff any power to sign process. ‘Signed by the Sheriff or his deputy’ means that the deputy can only sign in the name of the Sheriff. Dwarris, 641.

(1851) 1 Legge 687 at 690 per Stephen CJ

“The Under Sheriff is nothing more than the Sheriff’s deputy: Watson on Sheriff, 28.”

(1851) 1 Legge 687 at 693-694 per Stephen CJ

	R v Walton

(1851) 1 Legge 706

12 December 1851
	CHITTY’S Criminal Law

ARCHBOLD’S Criminal Pleading & Evidence
	“[Foster, for the prisoner] … The Court of Quarter Sessions is not constituted till there are two magistrates on the Bench, and then only can the information be filed. The information ought to have alleged that it informed Alfred Cheeke, Esq, David Forbes, Esq, Justices of the Peace, and others their fellows. 1 Chitty Crim Law 331. It appears from Archbold’s Cr Pr 65, that the Court must be sitting when the Grand Jury bring in a bill. The Crown Prosecutor has not further power than is conferred on a Grand Jury. The Attorney-General is a different person, and the Act only requires that the information be in his name. The Crown Prosecutor can enter a nolle prosequi, but not one can enter one for him. Chitty Cr Law, 479.”

(1851) 1 Legge 706 at 706-707 [argument of Foster]



	R v Taafe

(1852) 1 Legge 713

16 April 1852
	BEST on Presumptions

STARKIE on Evidence
	“Purefoy, for the prisoner, contended that the first marriage must be strictly proved. The signature, too, of the witness, William Taafe, might have been that of the prisoner himself. Whittock v Waters (4 C & P 375), Best on Presumptions, 69.”

(1852) 1 Legge 713 at 713 [argument of Purefoy]

“Their Honors were of opinion that the evidence, if admissible, was sufficient to sustain the conviction, for the fact of a marriage having been proved by the registry between certain parties, the evidence of the subsequent actings of the prisoner, al his alleged first wife, were sufficient to identify them as the parties so married, and these were the kinds of proofs recognised and defined by Starkie, pp 353 and 699.” 

(1852) 1 Legge 713 at 714 [summary: ‘Their honors were of opinion that…]

[References match page numbers in Starkie on Evidence, 3rd ed, 1842, vol 2. Found on Making of Modern Law]



	Ex parte Towns

(1852) 1 Legge 708

26 April 1852
	ABBOTT on Shipping, ed Shee
	“Sir Stephen Lushington has laid it down as law that the seaman’s misconduct ‘must be such as to render his discharge necessary for the safety of the ship and the due preservation of discipline’. See the cases of the Blake and of the Duchess of Kent, cited in Shee’s Abbott, p 652.”

(1852) 1 Legge 708 at 711 per Stephen CJ

[Note: the quote from Sir Stephen Lushington is from The Blake, 1 W Rob 73, 74]

	Attorney-General v Ryan

(1852) 1 Legge 719

14 July 1852
	CHITTY, Prerogative

LEWIN on Trusts

BACON on the Statute of Uses

SANDERS on Uses, 5th ed
	“Several cases and authorities were cited: … Ch Pr, 394; … Lew on Trusts; Bac on the Statute of Uses, and the 1st and 2nd vols of Sdrs on Uses.”

(1852) 1 Legge 719 at 720 per Stephen CJ

“If, therefore, there were any value in the argument, respecting trusts resulting by implication ‘to the party from whom the consideration moves’ (see 1 Sdrs on Uses, ch 2), and the clause respecting building or improvements be regarded, strictly, as a consideration for the grant, and not rather as a stipulation or declaration merely, that argument could not benefit the defendant. But the authorities cited by the Solicitor-General, and to which we have referred, appear to us to be quite decisive. The rule is stated in Saunders [Sanders], with the reason on which it is founded, thus:  Where any part of the use is limited from the feoffer, and the residue left undisposed of, the express declaration in this case is presumptive proof, that he did not mean that the grantee should have the remainder’ (1 Saunders, 5th ed, 102, and cases there).”

(1852) 1 Legge 719 at 720-721 per Stephen CJ

“The passage quoted from Lord Bacon, however, is exactly to the point. ‘A patent itself implieth an use’, he says, ‘if none be declared’. But then he proceeds thus, ‘If the King give lands by his letters to I.S. and his heirs, to the use of I.S. for life, the King hath the inheritance of the use, by implication of the patent, and no office needeth, for implication, out of matter of record, amounteth ever to matter of record’ (Bacon, Stat of Uses, p66).”

(1852) 1 Legge 719 at 721 per Stephen CJ



	Doe dem Devine v Wilson

(1852) 1 Legge 722

26 July 1852
	SHEPPARD’S Touchstone

VINER’S Abridgment

DWARRIS on Statutes

SMITH’S Leading Cases

NEW YORK ANALYTICAL DIGEST

GREENLEAF on Evidence

SAUNDERS on Pleading and Evidence

BACON’S Abridgment

COKE on Littleton
	“[The Attorney-General and Mr Purefoy] … The land, therefore, was well described as a place ‘to be known as Burran Farm’, if that name was afterwards given to it. For this relied on Hungerford’s case (1 Leonard 30) and 2 Shepp Touchstone, 246.”

(1852) 1 Legge 722 at 727 per Stephen CJ

“[The Attorney-General and Mr Purefoy] … Sixthly —That when a Crown Grant refers to a certainty, though in pais only, that reference will be sufficient. And for this they cited … Vin Ab Prerogative, c 2.”

(1852) 1 Legge 722 at 727 per Stephen CJ

“And it was contented that, since the said Act was passed to confer validity on all then existing Grants, the enactment (although it referred only to one defect specifically) ought to be extended by equitable construction, to cover any other, although a different, blemish. For this last point was cited Dwarris on Statutes, p617”

(1852) 1 Legge 722 at 728 per Stephen CJ

“The plaintiff’s counsel urged, that even if the Crown Grants were void for uncertainty, yet, as it appeared that the several defendants claim under Nicholas Devine, the grantee, they are estopped from taking advantage of the defect. The following cases and authorities were cited on this point: … Smith’s LC, 435, 437 … Jackson v Ayres (14 Johnson’s NY Rep 224, cited from 1 New York Analytical Digest, tit Estoppel); 1 Greenl on Ev, s 22 … Com Dig Estoppel, B … 1 Sdrs Pl and Ev 66.”

(1852) 1 Legge 722 at 728-729 per Stephen CJ

“That the place was not well described, as a place ‘to be known as Burran Farm’ (although that name was afterwards given to it), appears to us to be shown by the passage in Sheppard’s Touchstone, cited in support of the contrary proposition. The following is the passage — “Anything may be granted, by the name whereby it is and hath been usually called of latter times, within nine or ten years or thereabouts; albeit it be an improper name, and not the ancient name of the things, but a name newly gotten. Even a short period will suffice, if the name be fixed; as if a man grant all that close called A, which is intended and agreed shall be thenceforth called B; and the next day he further grants that close called B, the close would certainly pass.’ That is to say, although the shortest period will suffice, yet the name must actually be in existence before the grant, or it would not be sufficient.”

(1852) 1 Legge 722 at 730 per Stephen CJ

“We have less difficulty, if possible with respect to the suggested equitable construction of the enactment. The observations in pages 626 and 630 of Dwarris are conclusive to show that the Courts of Law, at this day, exhibit much commendable caution on this head.”

(1852) 1 Legge 722 at 731 per Stephen CJ

“And we conceive that they will always act more safely, to say the least, by adhering to the maxim ‘Expressio unius est exclusio alterius’ than by following the decision on the Statute Cimcumspecte agatis, mentioned in Bacon’s Abridgment. The law there (Statute, I, 6) is thus laid down. ‘The words of the Statute, 13 Edw 1, are Circumspecte agatis de negotiis tangentibus Episcopum Norvicensem.  Yet this Statute, although only the Bishop of Norwich is mentioned, has always extended by an equitable construction to other Bishops.’ Whatever force there may be in that authority, we do not in this matter feel at all pressed by it.”

(1852) 1 Legge 722 at 731-732 per Stephen CJ

“An estoppel is thus defined in Co Lit 352a:- ‘Estoppel is called so, because a man’s own act or acceptance stoppeth, or closet up his mouth, to allege or plead the truth.’”

(1852) 1 Legge 722 at 734 per Stephen CJ

“Again, it is laid down in Co Lit 352b, thus:- ‘When the verity is apparent in the same record, then the adverse party shall not be estopped, to take advantage of the truth; for he cannot be estopped to allege the truth, when the truth appeareth of record. An impropriation is made, after the death of an incumbent to a Bishop and his successors. The Bishop, by indenture, demises the parsonage for forty years, to begin after the death of the incumbent. The Dean and Chapter confirm it. The incumbent dieth. This demise shall not conclude; for that it appeareth that he had nothing in the impropriation, till after the death of the incumbent.’ This passage from Lord Coke, and the decision in Carvick v Blagrave (B & B 531) … are conclusive to show, that the estoppel ‘to allege or plead the truth’ can only arise, when the party has made out a good case, without necessarily disclosing the defect; in which event the opponent cannot affirmatively set it forth.”

(1852) 1 Legge 722 at 735 per Stephen CJ

“And for this there is the additional reason, that there can be no estoppel without mutuality, or, in other words, estoppels must be reciprocal. Co Lit 325a; and Gaunt v Wainman (3 Bing NC 69).”

(1852) 1 Legge 722 at 736 per Stephen CJ

“The American case of Dean v Cornell, indeed, cited from 1 Greenl on Ev, note to s 23, and another similar case cited from the New York Analytical Digest, would seem to carry the doctrine of Estoppels farther. In the former case, the recital in a father’s will, that he conveyed a certain estate, was held to estop the heir from denying that allegation, although he himself took nothing by the will, nor in any manner claimed under it, and although the adverse party claiming under the conveyance recited, was equally a stranger to the will, and claimed nothing by it. We must with all respect say, that an estoppel seems hardly to have arisen in that case. The recital by the father, no doubt, was admissible in evidence, as a declaration by a person, the apparent owner of the property, against his own interest, and so after his death, and in the absence of any other testimony, was sufficient to establish against the heir the conveyance relied on. Ivat v Finch (1 Taunt 141). In this view, the case has no bearing on the point in discussion.”

(1852) 1 Legge 722 at 736 per Stephen CJ

“The passage cited from Sdrs on Pl and Ev (ed by Lush), p66, certainly goes to the length of saying that an estoppel holds, even with respect to the facts so disclosed. We have, however, examined the authorities, and they do not, in our opinion, support the position in the text.”

(1852) 1 Legge 722 at 736 per Stephen CJ



	Clarke v Terry

(1853) 1 Legge 753

5 July 1853
	POWELL on Devises

JARMAN on Wills

LEWIN on Trusts
	“The following cases and authorities were cited … Pow on Devises, and Jarman on Wills, title Republication.”

(1853) 1 Legge 753 at 756 per Stephen CJ

“In deciding who were the parties entitled, the Crown was not fettered by technical rules; and, if those were rejected, there could be no doubt that it had been decided rightly. But if its decision was wrong, the consequence would be, not that the trustees were to transfer to the complainants, but that, as there would be no such trusts as those supposed, the grant would either be void, or there would be a resulting trust, now existing in the Crown. For this, Lewin on Trusts 134-137, and the cases there cited.”

(1853) 1 Legge 753 at 759 per Stephen CJ



	Terry v Osborne

(1854) 1 Legge 806

15 February 1854
	JARMAN & BYTHEWOOD, Conveyancing

SPENCE’S Equity
	“The debt, in other words, is the principal, and the land the incident. Surely a lien is something which ‘binds’ the land. See the cases in 5 Jarm Byth, 109-112.”

(1854) 1 Legge 806 at 811 per Stephen CJ

“The rule as to contribution, a branch of the law of the same nature with that of marshalling, is thus stated in Spence’s Equity, vol 2, p837: ‘Where several estates, or parts of estates, are comprised in one mortgage, and they devolve on or become vested in (by devise, descent, or otherwise) several person, the general rule is that each estate or part, according to its value, shall bear a proportionate part of the mortgage money.’”

(1854) 1 Legge 806 at 812 per Stephen CJ

“The rule as to contribution, a branch of the law of the same nature with that of marshalling, is thus stated in Spence’s Equity, vol 2, p837: ‘Where several estates, or parts of estates, are comprised in one mortgage, and they devolve on or become vested in (by devise, descent, or otherwise) several person, the general rule is that each estate or part, according to its value, shall bear a proportionate part of the mortgage money.’ See the note to Averall v Wade (Ll and G, temp Sudgen, 264), the cases and notes in 5 Jarm Byth, 376, and 9 ibid, 122 and 129.”

(1854) 1 Legge 806 at 812 per Stephen CJ



	Doe dem Peacock v King

(1854) 2 Legge 829

17 June 1854
	SUGDEN, Vendor & Purchaser, 11th ed

HARRISON’S Annual Digest, Cases Over-ruled and Doubted

DWARRIS on Statutes
	“Accordingly, when the English Acts require that one of the witnesses to the Memorial (2 Anne c 4 s 7, and 7 Anne c20 s5), shall be ‘one of the witnesses to the execution of the deed’, Sir Edward Sugden says as follows:—“This must be understood to mean, noe merely the execution by an unnecessary party (as the grantee), but the execution of the party from whom the estate moves.’ (2 Ven & Pur, 970, 11th ed).”

(1854) 2 Legge 829 at 836 per Stephen CJ

“The only question which remains is, whether this Court has the power to decide a point of law, in opposition to its own former ruling. If it has, and the former decision was wrong then, as it has acquired no validity from being acted on in subsequent cases, I conceive it is our duty to acknowledge the error, and record our recantation. The title in each number of Harrison’s Annual Digest, Cases Over-ruled and Doubted, shows that even among the Judges in Westminster Hall nemo mortalium omnibus horis sapit. That a Court may and sometimes does overrule its own decision is shown by the case of Stancliffe v Hardwick (1 C M & R 1).”

(1854) 2 Legge 829 at 838 per Dickinson J

“Again, in Dwarris on Statutes, we read at p583, ‘In interpreting the law judges are to explore the intentions of the Legislature; yet the construction to be put upon an Act of Parliament must be such as is warranted by, or at least not repugnant to the words of the Act. When the object of the Act is plain and unequivocal, courts ought (without violence to the words) to adopt such construction, as will best effectuate the intentions of the law-giver. But they must not, in order to give effect to what they may suppose to be the intentions of the Legislature, put upon the provisions of a statute, a construction not supported by the words, thought the consequence should be to defeat the object of the Act. The fittest course, in all cases where the intention of the Legislature is brought into question, is to adhere to the words of the statute, construing them according to their natural import, in the order in which they stand in the Act of Parliament.”

(1854) 2 Legge 829 at 840-841 per Therry J



	Ramsay v Mayne

(1854) 2 Legge 853

10 October 1854
	HALE, Pleas of the Crown

COMYNS’ Digest

BACON’S Abridgment

HAWKINS, Pleas of the Crown

VINER’S Abridgment
	“Upon the authority of Sir Matthew Hale, who distinctly says (1 PC 364, 367) that the seizure of the accused’s goods before indictment, though only in custodiâ, et causâ rei servandæ, is unlawful, I told the Jury that their verdict must be for the plaintiff. I gave leave to the defendant, however, to move for a non-suit, if the Court should be of a contrary opinion. During the last Term, accordingly, the case was argued, when on account of the importance of the question, and the long prevalence of the usage, not after indictment merely, but upon arrest (as stated by Lord Hale himself) to seize the goods of persons accused of felony, we reserved our judgment. 

     It is remarkable that the only statute on this point mention [sic] in Hale, is the 1 Ric III, c 3, which is there said to enact, under a penalty of twice the value that no person shall seize the goods of any one arrested or imprisoned before he be convicted. The learned writer, citing Lord Coke, lays it down accordingly that, even after indictment, the goods can only be seized for purposes of inspection, and the taking of a list of them, to assist in detecting, eventually, any fraudulent sale. And this right, apparently, he speaks of as one existing at Common Law, not as one given by statute. In conformity with that view of the law, there are several modern instance of decisions or dicta by Judges, denouncing the practice of seizing prisoners’ property by constables. See 7 C & P 489, and the cases there noted. 

     Upon searching into other authorities, however, and on referring to the statutes at large (Com Dig Forfeiture, B 4; Bac Abr same title, E; 2 Hawk PC 645; and Vin Ab — Forfeitures O and P), we have found it impossible to follow, implicitly, the commentary of Sir Matthew Hale.

     In the first place, the prohibitory enactment in 1 Rich III, relates, exclusively, to persons arrested or imprisoned for ‘suspicion’ of felony. These last four words, it is said, were omitted from the text and translations anciently used. They are, at all events, not noticed in the commentary. But the distinction between an arrest for felony, and for suspicion of felony (though now scarcely known in practice), could hardly have escaped the observation of a Judge so eminent, had the terms of the enactment ever been presented to him. The distinction is, in fact, an important one; and it is drawn, we believe, in all the statutes relating to bail, certainly those of Phillip and Mary, and of the 7 and 8 Geo IV. The arrest in the present case was distinctly on a charge of felony, and not on suspicion only. But, independently of this, Sir Matthew Hale himself shows that the words ‘seize or take’, in the statute of Richard, must be understood only in the sense of removing:— for the goods of the accused, he says, may (after the indictment) be inventoried; and how could this be accomplished, in many cases, without seizing or taking? The right to take an inventory, at all events, before conviction, it thus appears, was not abrogated by that statute. Whence, then, arose that right; or on what is it now founded?

     We find that it arose from the express provisions of a statute, cited as the ‘Statute De Catallis Felonum’, supposed to belong to the reign Edward II. The provisions of that statute, therefore, according to Lord Hale, could not have been repealed by the 1 Ric III, nor can we discover any ground for holding that they were thereby repealed. This statute De Catallis is wholly unnoticed, however, not in the commentary only, but in the abridgments of Bacon and Comyn; and it is cited in that of Viner inaccurately. It enacts that no many arrested for felony shall be desseised of his goods, until conviction of the same felony; but that, as soon as he is taken, they may be inspected and inventoried, on the view (per visum) of the judges and sheriffs, or other the King’s bailiffs, and lawful men; and be safely kept by sureties of the accused, such sureties to be responsible for the goods or their value; if the party be convicted of the felony; but subject to his right to maintenance and necessaries for himself and his family in the meantime. 

     Conceiving that enactment, apparently so little known, to be the foundation of the right to inspect and take an inventory of goods, which Sir Matthew Hale speaks of as existing at Common Law, and regarding the enactment in 1 Richard III as not inconsistent with it (Hale himself declaring the latter to be but in affirmance of the Common Law, with the addition of penalty), we are of the opinion that the plaintiff here cannot recover.”

(1854) 2 Legge 853 at 854-855 per Stephen CJ



	R v Ross

(1854) 2 Legge 857

16 October 1854
	COMYNS’ Digest

COKE’S Institutes

ARCHBOLD’S Criminal Pleading & Evidence 

KENT’S Commentaries

VATTEL, Law of Nations

HAWKINS, Pleas of the Crown


	“In Com Dig, title Admiralty, E 7, treating of the extent of that jurisdiction, the case is put of a vessel at anchor in the road of Guinea; and it is said (citing 1 Rol 250) that the jurisdiction would exist there, if alleged to be super altum mare; for the foreign port is perhaps not within land, as a port in England is. On all coasts of the sea, when the tide flows, the Admiralty has jurisdiction between high and low water mark, although, upon the reflux, the place be within the body of a county. 3 Instit 113.”

(1854) 2 Legge 857 at 860-861 per Stephen CJ

“On all coasts of the sea, when the tide flows, the Admiralty has jurisdiction between high and low water mark, although, upon the reflux, the place be within the body of a county. 3 Instit 113.”

(1854) 2 Legge 857 at 860-861 per Stephen CJ

“According to Mr Archbold (Cr Pl, title Piracy), robbery in a foreign harbour or creek is ‘indisputably’ within the Admiralty jurisdiction, for which he cites a MS case of Rex v Jemot at the Old Bailey, in 1812. But, if robbery be so cognizable, every other offence equally is so cognizable.”

(1854) 2 Legge 857 at 861 per Stephen CJ

“A passage was cited from Chancellor Kent, to the effect, that no nation has jurisdiction at sea, except over its own subjects. But he expressly goes on to say, that territorial jurisdiction may be considered as preserved, in the public and private vessels of the nation. ‘For the vessels of a nation are, in many respects, considered as portion of its territory; and persons on board are protected and governed by the law of the country to which the vessel belongs.’ (1 Kent Comm 26).”

(1854) 2 Legge 857 at 861 per Stephen CJ

“To the same effect is Vattel, in his Law of Nations. He says, ‘It is natural to consider the vessels of a nation as portions of its territory; and the State preserves its jurisdiction in them’ (Bk 1, ch 19, s216).”

(1854) 2 Legge 857 at 861 per Stephen CJ

“If, however, the acts done were within the Admiralty jurisdiction, the point in the case is disposed of by a passage in Com Digest (cited from Sir Leoline Jenkyns), Admiralty, E 2. It is to the effect, that every offence which would be murder, or felony, if committed on the land, will be an offence of the same nature, if committed upon the sea. The 39 Geo III c 37, is a declaratory enactment, to the same effect (2 Hawk PC 305).”

(1854) 2 Legge 857 at 862 per Stephen CJ



	R v Nash and Forbes

(1855) 2 Legge 905

22 December 1855
	DEACON’S Digest
	“The second count was to the effect, that the defendants had, with intent to defraud, kept false weights in their shop, and had attempted to defraud Partello by representing that his gold weighed but three ounces, when in reality it weighed four. This was framed upon the common law, and by the common law a man could not be indicted for cheating unless his attempt to cheat has been successful. The effect of this count would be to punish a man for failing to cheat. 1 Deacon’s Digest 225.”

(1855) 2 Legge 905 at 905 [argument of Broadhurst, Darvall and Stephen]



	Lord v City Commissioners

(1856) 2 Legge 912

3 May 1856
	SHEPPARD’S Touchstone, Atherly’s ed

COKE on Littleton 

BROOKE’S Abridgment

VINER’S Abridgment

STEPHEN’S Commentaries

KENT’S Commentaries

BURTON’S Compendium

CHITTY, Prerogative

GALE & WHATELY on Easements
	“Is the restrictive clause in this case, then, effectual to bar or curtail that right? It is said that it is not and that, if the clause be bad, as being neither an exception nor a reservation, it cannot operate as re-grant by Lord of the water, or of a right to take it, because the grant to him from the Crown was a deed-poll, to which the grantee is in strictness no party. If the question was to depend on this alone we are disposed to think that such a right, notwithstanding the form of the instrument, might be considered as regranted, on the simple principle that a person taking an interest under a deed must, whatever its form give effect to the conditions (if not in themselves illegal, or absolutely inconsistent with the gift itself) on which that interest was conveyed. See the note to Shep Touch (Atherly’s Ed), p53.”

(1856) 2 Legge 912 at 918 per Stephen CJ

“If the clause, whereby the Crown retained to itself this right, be not strictly a ‘reservation’, it will not, for that reason merely, fail to operate. Lord Coke says, speaking of the word ‘reserve’,—“And sometimes it hath the force of saving or excepting; so as sometimes it served to reserve a new thing, namely, a rent, and sometimes to except part of the thing in esse.’ Co Lit 143a.”

(1856) 2 Legge 912 at 918-919 per Stephen CJ

“The King can grant a manor, reserving divers of its incidents. He may grant land in fee, and yet restrain the grantee from alienating it. Bro Ab Prerog, pl 102. Vin Ab Prerog O c 2.” 

(1856) 2 Legge 912 at 920 per Stephen CJ

“The jury were told by me, equally in respect of the water on the land, as of the water on the stream, to give the plaintiff compensation absolutely, for the loss of so much thereof as might be, at any time, reasonably required by residents on the land, for domestic and other necessary purposes; but in respect of the surplus (that is to say, all water beyond the quantity so required), and any profit to be made by its use, for manufacturing or trading purposes, to assess the compensation contingently only, subject to the opinion of the Court, as to the validity of the reservation in Lord’s grant, of a right in the Crown to take the water. A sum of £800 was assessed, accordingly, subject to our decision on that question. The plaintiff moved, thereafter, to increase the amount of compensation by that sum; when the following cases and authorities were cited—Shep Touch, 77 and 80; Co Lit, 47a and 4b; 1 Steph Com, 162 and 572; … 3 Kent’s Comm, 439; … Burt Comp, 175; … Ch Prerog, 388…”

(1856) 2 Legge 912 at 923 per Stephen CJ

“The plaintiff, therefore, not having even the primâ facie right to the land over which the creek flowed ad medium filum aquæ, we think has no riparian right to use the water which flows by her land, and is therefore entitled to no damages for its appropriation by the defendants. For we think the law on this point is correctly propounded by Mr Justice Story, in his judgment in Tyler v Wilkinson (USR 397), cited in Gale and Whately on Easements, 131 (edition 1). ‘Primâ facie, every proprieter upon each bank of a river is entitled to the land covered with water in front of his bank, to the middle thread of the stream; or as it is commonly expressed, ad medium filum aquæ. In virtue of this ownership he has a right to use the water flowing over it in its natural current, without diminution or obstruction’.”

(1856) 2 Legge 912 at 925-926 per Dickinson J



	Willis v Campbell

(1856) 2 Legge 932

31 May 1856
	JURIST’S Digest
	“Since the preparation of the preceding portion of this judgment, we have had under our consideration an abstract of a case of Young v Cuthbertson, said to be reported in 1 Macq HLC 355, which, we believe, is not in the Colony. The case is mentioned in the Jurist’s Digest of 1855. It appears to have decided, that although the terminus of a highway may be a cul-de-sac, yet that terminus must be some public place, and not private land, through which there is no passage. But, so far as we can collect the decision from the short statement in the digest, it appears to us not to counterveil the authorities cited in this judgment, especially the case of Bateman v Bluck (7 Jurist 386), which is not stated to be overruled.”

(1856) 2 Legge 932 at 937 per Stephen CJ



	Hardy v Wise

(1856) 2 Legge 897

14 June 1856
	COMYNS’ Digest
	“It was clear law, that an intruder on the Crown could rely on possession, as against wrong-doers; and what else were these defendants?—or what more was the plaintiff, than any other intruder on the Crown was, before the enactment relied on had existed? On this last point were cited … [various cases]… Com Dig Trespass B 2.”

(1856) 2 Legge 897 at 899 per Stephen CJ



	Purves v Lang

(1856) 2 Legge 955

12 August 1856
	ERSKINE’S Institutes (of the Laws of Scotland), ed by Ivory
	“As to the right of appeal from the jurisdiction of the Presbytery, I find it laid down in a book, I believe, of very high authority, Erskine’s Institutes of the laws of Scotland, by Ivory, vol 1, p iii, under the head of jurisdiction of proper church courts, presbyteries, synods and assemblies. ‘It is the business of presbyteries to inflict church censure, plant ministers in vacant churches and ordain them, translate them from one church to another, suspend them from the exercise of their office, and deprive them of the office itself; but an appeal lies from all sentences of presbyteries, first to the provincial synod and then to the general assembly’.”

(1856) 2 Legge 955 at 964 per Therry J



	Holroyd v Parkes

(1856) 2 Legge 968

15 November 1856
	BROOM’S Maxims

COKE on Littleton 

LITTLETON on Tenures

STARKIE on Libel
	“… the following cases were cited and observed upon:— [various cases] … and Broom’s Maxims, 234.”

(1856) 2 Legge 968 at 969 per Dickinson J

“For, though the abstract maxims are, respectively, 1st Ad quaestionem facti non respondent judices, and 2ndly, ad quaestionem juris non respondent juratores, Co Litt, 155b, it is nevertheless quite clear according to Littleton, sect 368, that ‘when the jury (the inquest) may give their verdict at large, if they will take on them the knowledge of the law upon the matter, they may give their verdict generally, as is put in their charge’ a doctrine confirmed by Coke in his commentary on that section. See also Hargrave and Butler’s note (5) to Co Litt 155b. 

     As the doctrine, so laid down by both Littleton and Coke, was equally applicable to criminal cases, it is clear, according to those great authorities, that, in all cases, the jury could decide all points of law involved in any issue of fact before them.”

(1856) 2 Legge 968 at 972-973 per Dickinson J

[Note: Francis Hargrave and Charles Butler edited several editions of Coke on Littleton]
“The 1st section of Mr Fox’s Act, therefore, declared the law in criminal prosecutions for libel to be as laid down by Coke and Littleton…”

(1856) 2 Legge 968 at 973 per Dickinson J

“For the foregoing reasons, and on the authority of … 2nd Starkie on Libel, 328 and 359, we are of the opinion that a Judge at Nisi Prius may deliver his opinion to the Jury, whether a writing be a libel or not; though, as the decisions stand, we shall govern ourselves by the ruling in Parmiter v Coupland (6 M & W 105).”

(1856) 2 Legge 968 at 974 per Dickinson J



	Gannon v Spinks

(1856) 2 Legge 947

22 November 1856
	ROBERTS, Construction of the Statutes 13 Eliz c 5 and 27 Eliz c4 relating to Voluntary and Fraudulent Conveyances 

SMITH’S Leading Cases
	“The second question, as to valuable consideration, was decided by us in favour of this same deed in Doe v King (1 Legge 829). It was a conveyance of the debtor’s property, on trust to pay all his creditors (the trustees themselves being three), in equal proportions, in consideration of the time being given him, with permission to leave the colony to collect property elsewhere; and the deed was executed by the trustees, and several other of those creditors. We held, therefore, that (within the meaning, and for the purposes of the 6 Geo IV, No 22) such conveyance was one executed for value. See on this point, Roberts on the Stats 13 and 27 Eliz, 431.”

(1856) 2 Legge 947 at 950 per Stephen CJ

“And yet (as Oswald v Thompson, 17 LJ Ex 234 shows), such a conveyance is not a fraud under the 13 Eliz c5, passed specifically for protection of creditors. See the other cases, in the notes to Twyne’s Case, 1 Sm LC 12.”

(1856) 2 Legge 947 at 951 per Stephen CJ

	Morris v Taylor

(1857) 2 Legge 978

10 January 1857


	BROOM’S Maxims
	“The following authorities were cited … Broom’s Maxims, ed 2, page 374.”

(1857) 2 Legge 978 at 983 per Dickinson J



	Perry v Simpson

(1857) 2 Legge 997

2 May 1857
	STORY on Partnership
	“Mr Blake, for the respondents … moreover argued that the word ‘insolvent’ in the 8th section should be construed to mean ‘a general inability to pay debts’. He cited Story on Partnership, 376n …” 

 (1857) 2 Legge 997 at 998 per Dickinson J



	R v Evans

(1857) 2 Legge 1005

7 July 1857
	COMYNS’ Digest
BACON’S Abridgment
	“The citations from Com Dig Certiorari, D and A, and Courts, B, and those from Bac Abr Error, B and Certiorari, A, as well as the other authorities not herein specially noticed, may be disposed of by saying that they go no farther than the authorities already observed …”

(1857) 2 Legge 1005 at 1007 per Stephen CJ



	Ex parte Cockburn

(1857) 2 Legge 1012

29 July 1857
	PAYLEY on Convictions, 4th ed


	“The circumstances which showed the fact of overcharge, or that less was legally payable, need not have appeared in the conviction; and, therefore, certainly not in the information. I think it is sufficient to say, on this point, that the cases to which I was referred, cited in Paley on Convictions, 4th ed, 173 to 180, do not apply. There was here no legal result, or legal question, to be ascertained.”

(1857) 2 Legge 1012 at 1013 per Stephen CJ



	Hardy v Raymond

(1858) 2 Legge 1028

23 February 1858
	BROOM’S Commentaries on the Common Law 

BROOM’S Maxims

PAYLEY on Principal and Agent

STORY on Agency

BACON’S Abridgment

COMYNS’ Digest

SMITH’S Leading Cases
	“The following authorities were cited and relied upon [during?] the argument:—Broom’s Com 666-7; Broom’s Maxims, 64 … Callaghan’s Statutes.”

(1858) 2 Legge 1028 at 1031 per Stephen CJ

“… as it is clear that where the law grants a thing, it grants also everything necessary to its enjoyment (Liford’s case, 11 Rep 52a), and that where a power is conferred, all matters are granted which are necessary to make the power effectual (Paley on Principal and Agent, Ed 1, p 137; Story on Agency, S 85; Bac Abr Authority A; Com Dig Authority C 16 … it follows, by parity of reasoning, that, when a person is obliged by law to execute a duty, he must adopt the proper measures to enable him to fulfil his obligation.”

(1858) 2 Legge 1028 at 1031-1032 per Stephen CJ

“See in addition to the other cases cited, Vicars v Wilcoks, 2 Sm LC 300.”

(1858) 2 Legge 1028 at 1033 per Stephen CJ



	Morewood v Flower

(1858) 2 Legge 1109

25 August 1858
	JEREMY, Equity Jurisprudence
	“I think Harmer v Plane, as succinctly stated in Jeremy’s Equity Jurisprudence, as illustrative of the doctrine that ‘where the King on behalf of the public grants letters patent, the granter entering into a contract with the Crown, the benefit of which the public will ultimately have, this Court, after a reasonably long and undisputed possession, permitted under the patent, has, upon the fact of that possession being proved against the public, thought that there is less inconvenience in granting the injunction until the legal question can be tried, than in dissolving it, at the hazard that the grant may in the result be proved to have been valid.’”

(1858) 2 Legge 1109 at 1115 per Therry J  PJ in Eq



	Nicholson v Healey

(1858) 2 Legge 1081

13 December 1858
	COKE on Littleton 

BACON’S Abridgment

SHEPPARD’S Touchstone

ROPER, Husband & Wife 

SMITH’S Leading Cases

SUGDEN, Vendor & Purchaser

LITTLETON on Tenures
	“There were cited Co Lit 326a; … Bac Abr Lease C, and Shep Touch 280. In the course of argument … 2 Roper’s H & W 34,45 and 53; and in the notes to Doe v Nepean and Taylor v Horde, 2 Sm LC 380-404.”

(1858) 2 Legge 1081 at 1082-1083 per Stephen CJ

“To the same effect, substantially, are the observations by Lord St Leonards, 2 Sugd V and P 347, on the case of Doe v Bramston. Distinguishing a possession vacated by the husband and wife, from the case of possession under a conveyance, by the husband and wife, of her estate, by a deed not operative to bind her, he says this: ‘The operation of such a conveyance was, to pass the husband’s interest in his marital right, or as tenant by the courtesy, as the case might be; and the wife, or her heir, was entitled to recover upon the determination of that estate, from which time, and not before, time ran against them.’ The noble author expresses his opinion, that such must still be the law, —‘for’, says he, ‘after the conveyance the husband could not appear against his own act, and the wife would have no right to do so in respect of her estate.’ Whence he concludes, that, until the husband’s death, happen when it might, the statutory limitation would not begin to operate, —since, were the construction otherwise, the wife, if her husband lived beyond forty years, would be barred, without ever having had for one moment a right of action.”

(1858) 2 Legge 1081 at 1084 per Stephen CJ

[Note Sugden is Lord St Leonards]


“No authority indeed was necessary for the position, that a husband has during his life the freehold, and right of possession, in his wife’s land, and may convey that estate and right to another. See the notes by Hargr and Butler, on the passages in Co Lit, title Discontinuance. But if a ‘discontinuance’ would have had the effect supposed, as a disseizin of the husband and wife would have had, it may be sufficient to observe  that neither is induced except by certain species or forms of conveyance, and that none such here appears. Littleton speaks of a feoffment, which is one of these. But the ordinary mode of assurance by lease and release, for instatnce, or any other which conveys only what the grantor has, and gives no tortious title, it is scarcely necessary to say is not among the number.”

(1858) 2 Legge 1081 at 1085 per Stephen CJ

[Note: Francis Hargrave and Charles Butler edited several editions of Coke on Littleton]


	Cockroft v Hancy

(1858) 2 Legge 1051

31 December 1858
	COMYNS’ Digest
	“It may well be doubted, whether a clause of such a nature, inducing such a state of things, so destructive of security to property, and so opposed in the spirit to the provisions of the Act of 1833, and to the object of the Legislature in passing the Act, can in point of law be sustained. A clause operating in the way supposed would except, not strict legal rights, but the rights of persons claiming under the first promise, and would clearly therefore be in restraint of the grant (Com Dig Condition, A 6), and destructive of its alienable quality.”

(1858) 2 Legge 1051 at 1068 per Stephen CJ



	Byers v Brown

(1859) 2 Legge 1136

4 July 1859
	SUGDEN, Vendor & Purchaser

ROBERTS on Fraud

JARMAN – check title

SMITH’S Leading Cases 

STORY’S Equity Jurisprudence
	“There is nothing to confine the voluntary conveyance made void to conveyance made by the same person as made the subsequent conveyance for valuable consideration. It is sufficient if he has authority and power over the land, and causes a conveyance to be made. The only difficulty I have felt in arriving at this conclusion is a passage in Sir E Sugden’s Vendors and Purchasers, in which he says that a purchase by a father in the name of a child cannot be held to be void under this statute, and he cites Lady Gorge’s case.”

(1859) 2 Legge 1136 at 1140 per Milford J

“Finally, among other cases, Lady Gorge’s was cited (Cro Car 550) with Lord St Leonards’ observations on that decision, in his Vendors and Purchasers, as showing, that a purchase in the name of another person, if such were the transaction between Curtis and the infant, is not touched by the enactment.”

(1859) 2 Legge 1136 at 1143 per Stephen CJ

[Note Sugden is Lord St Leonards]

“With respect to Lord St Leonards’ observations, other passages from the same work were relied on, to show that the position could not have been intended to be laid down, which for the defendant had been asserted.”

(1859) 2 Legge 1136 at 1144 per Stephen CJ

“It appears to me, I confess, that the observations in question, and those of some other text writers (Roberts for instance, and Jarman), with the opinions to be collected from Proctor v Warren (Cas in Ch 78) and Fletcher v Sedley (2 Vern 490), cited by those writers, are scarcely met by the answer given.”

(1859) 2 Legge 1136 at 1146 per Stephen CJ

“His Honor admitted, nevertheless, that the observations of Lord St Leonards, cited on the argument, presented a difficulty; but he meets it by the suggestion that Lady Gorge’s case (Cro Car 550), to which the noble and very learned author referred, was decided at a period when conveyances, voluntary only, were not necessarily deemed fraudulent within the statute.” 

(1859) 2 Legge 1136 at 1146 per Stephen CJ

“The cases and authorities cited, on either side, were the following:— … Robts on Fraud, 465; 2 Sm LC 156a; 2 Sudg V and P, (11th edit) 916; and Stor Eq Jur, s434a.”

(1859) 2 Legge 1136 at 1148 per Stephen CJ



	Tooth v Fleming

(1859) 2 Legge 1153

9 September 1859
	COKE on Littleton 

FRY on Specific Performance

SMITH’S Principles of Equity
	“In Coke upon Littleton it is laid down that the profits of the land were identical with the land itself, and that the former would pass by a grant of the latter.”

(1859) 2 Legge 1152 at 1153 per Dickinson J

“The cases and authorities cited were … Fry on Specific Performance 102; and sundry cases mentioned in Smith’s Prin Eq 220-225.”

(1859) 2 Legge 1153 at 1162 per Stephen CJ



	Sutton v Lintot

(1859) 2 Legge 1229

30 December 1859
	SELWYN’S Nisi Prius
	“Now, one of the effects of a lease at will is, its convertibility into a tenancy from year to year. And it is laid down (Selwyn’s Nisi Prius, Ejectment V), that the inclination of the Courts of late has been to make every tenancy a holding from year to year, if they can find any foundation for it, as if the lessor accepts yearly rent or rent measured by an aliquot portion of a year.” 

(1859) 2 Legge 1229 at 1230 per Stephen CJ



	Hogan v Hand

(1860) 2 Legge 1244

14 January 1860


	BACON’S Abridgment

JARMAN’S Conveyancing
	“The grantee of the lease might, no doubt, elect to take the estate in either way, but the tenants at will, Tully and Riley, had no such option, and the lease must, as to them, have its legal effect. Heyward’s case (2 Rep 35); Bacon’s Abr, Leases, M.”

(1860) 2 Legge 1244 at 1247 per Milford J

“Again it is to be observed that the lessee, Cox, executed the lease; and in the absence of any evidence as to the time of his doing so, it must be taken to have been done at the date, i.e. in June, 1832; and it appears to have been the opinion of the Exchequer Chamber in the case of Miller v Green (2 C & J 142) that the execution of a lease by a lessee would be equivalent to an entry by him. The authority of this case has been doubted—see Jarman’s Conveyancing, vol 4, page 314—but even if of authority we do not think it applies to the current case.”

(1860) 2 Legge 1244 at 1249 per Milford J

	Hay v Bergin

(1860) 2 Legge 1258

17 January 1860
	ROSCOE’S Evidence

COKE on Littleton
	“From the various cases on this point, it is difficult to assign in precise terms the difference (sometimes apparently a very small one) between substantive trespasses and matters of aggravation. See [various cases] … and the other cases cited in Roscoe’s Evidence, 9th ed, pages 591 and 592.”

(1860) 2 Legge 1258 at 1262 per Stephen CJ

“As to the seventh plea, it alleges that the animals were on the defendant’s land. But the most wrongful possession of land, as we have already seen, would make that land the possessor’s against all but the rightful owner; and, as it does not appear that the plaintiff was such owner, the defendants had a common law right to distrain his animals there damage feasant. Co Litt 142A and 161A.”

(1860) 2 Legge 1258 at 1263 per Stephen CJ



	Abbott v Lance

(1860) 2 Legge 1283

30 June 1860
	SMITH’S Leading Cases
	“The general rule, no doubt, is that one party cannot maintain an action against another for not doing a concurrent act, without averring that he was ready and willing to perform his part, and that defendant had notice of such his readiness and willingness. See cases collected in notes to Cutter v Powell, 2 Smith’s Leading Cases. The learned editors add, it is not necessary to aver the performance of conditions precedent, when the declaration shows that the defendant has actually incapacitated himself from performing his part of the contract, citing Lovelock v Franklyn (8 QB 371).”

(1860) 2 Legge 1283 at 1285 per Wise J



	Brown v Tindall

(1860) 2 Legge 1286

30 July 1860


	COKE on Littleton
	“Several cases were cited but in none of them has the exact question arisen ... Co Litt 33b and 133…”

(1860) 2 Legge 1286 at 1287 per Wise J



	Purves v Attorney-General

(1860) 2 Legge 1189

31 July 1860
	STORY’S Equity Pleading, 1857


STEPHEN on Pleading, ed II ?

DWARRIS on Statutes
	“From the 4th section of the introductory chapter of Storey on Equity Pleading [Story], and the note thereto, and also from the reason of the procedure in each jurisdiction, it appears to me that there is a close analogy between the systems of common law and equity pleading. A bill in equity should, therefore, equally with a declaration at common law, distinctly apprise a defendant of the facts he is to answer, and to inform the Court of the circumstances on which it is to adjudicate.”

(1860) 2 Legge 1189 at 1208 per Dickinson CJ

“It is stated in Storey on Equity Pleading (edition 1857, page 39, note 2) that in the case of bills for charities, Courts of Equity will grant relief, upon any matter arising upon the state of the case, though it is not particularly mentioned and insisted on and prayed by the bill.”

(1860) 2 Legge 1189 at 1209 per Dickinson CJ

“But a Court of Law, in reviewing a record for such a purpose, will now award a judgment which would be warranted by facts alleged upon the proceedings, unless the cause of action is placed specifically upon them, or they amount to the same kind of breach as that on which the action is placed—Stephen on Pleading, ed II, p 163…”

(1860) 2 Legge 1189 at 1209 per Dickinson CJ

“These Acts, however, must be held to be public, not private Acts—they relate to the general community of Presbyterians—they are not enacted for the benefit of a person, a company or a locality, which according to Dwarris, constitutes a private Act, anybody may become a Presbyterian.”

(1860) 2 Legge 1189 at 1213 per Milford J



	Ex parte Davis

(1860) 2 Legge 1305

17 October 1860
	COMYNS’ Digest
BACON’S Abridgment

COKE’S Institutes
	“The modern practice, we think, must be regulated in analogy with that which prevailed formerly when there was a consultation and other proceedings not now in use. As to which we find in Com Dig Prohibition (H 11) that ‘before a prohibition granted there ought to be a notice to the other party’. Again, in Bac Abr, Prohibition, it is laid down, ‘the disobeying of a prohibition is a contempt to the superior Court which awards it and punishable by attachment, which issues against the Judge and party for proceeding against such a prohibition’.”

(1860) 2 Legge 1305 at 1305 per Dickinson CJ

“As to the other objection, made by Mr Isaacs, that the Court cannot, by this proceeding, deliver the applicant out of prison, we incline to think from the passage quoted by Baron Alderson (in Roberts v Humby, M & W 120, 127) from the 2nd Institute 602, that we must have the power to do so. It is unnecessary, however, now to decide that point.”

(1860) 2 Legge 1305 at 1306 per Dickinson CJ



	Ex parte Gaynor

(1860) 2 Legge 1299

25 October 1860
	NICHOL’S Justice
	“The very point now raised was left unsettled by Sir A Stephen in his judgment in the case cited in the introduction to Nichol’s Justice, and we have been unable to find any authority either here or in England, that being in a gaming-house is an offence punishable by summary conviction.”

(1860) 2 Legge 1299 at 1302 per Wise J



	Ex parte the Rev George King

(1861) 2 Legge 1307

9 February 1861
	BLACKSTONE’S Commentaries

BURN’S Ecclesiastical Law

STEPHEN’S Laws of the Clergy

COMYNS’ Digest

KENT’S Commentaries

HOFFMAN’S Law of the Church

COKE’S Institutes

FITZHERBERT’S Natura Brevium
	“But although the natural law of England is necessarily the common law of a colony, it by no means follows that the instituted laws are a portion of colonial jurisprudence. ‘For it hath been held (says Blackstone, vol 1, p107) that if an uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are the birthright of every subject, are immediately then in force. But this must be understood with very many and very great restrictions. Such colonists carry with them only so much of the English law as is applicable to their own situation and the condition of an infant colony: such for instance as the general rules of inheritance and of protection from personal injuries. The artificial refinements and distinctions incident to the property of a great and commercial people; the laws of police and revenue (such especially as are enforced by penalties); the mode of maintenance for the established clergy, the jurisdiction of spiritual Courts, and a multitude of other provisions, are neither necessary nor convenient for them, and therefore are not in force. What shall be admitted and what rejected, at what times, and under what restrictions, must in case of dispute, be decided in the first instance by their own provincial judicature, subject to the revision and control of the King in Council: the whole of their constitution being also liable to be new-modelled and reformed by the general superintending power of the Legislature in the mother country.’ As no laws have ever been made by the Legislature for the purpose of introducing into this colony the King’s Ecclesiastical Law, we have now to adjudge whether or not it is applicable to the circumstances of this territory, in order that we may determine whether the proceedings taken by the defendant against the plaintiff be sustainable.”

(1861) 2 Legge 1307 at 1313-1314 per Dickinson CJ

“If by Legislative enactment there was a fund created for the support of the Protestant clergy in New Zealand, according to the opinion given by the Judges in the House of Lords upon the Canada reserves, the Episcopalian and Presbyterian clergy in this colony would be entitled to share it in equal proportions. (See Burns Ecclesiastical Law, vol 1, p 415, q.q.q.q).”

(1861) 2 Legge 1307 at 1319-1320 per Wise J

“The suffragan bishop referred to (or chorepiscopus) was a subsidiary bishop, who performed duties merely episcopal, that is, duties of the episcopal order, such as, conferring of orders, confirmation and consecration of various kinds, and did not perform duties of episcopal jurisdiction. (See Stephen’s Laws of the Clergy, p 152).”

(1861) 2 Legge 1307 at 1320 per Wise J

“Ecclesiastical jurisdiction therefore is that by which the ecclesiastic acts as ecclesiastical judge in matters of spiritual by his power, either ordinary or delegated. (See Godolphin Rep, cited Stephen Laws of the Clergy, 188).”

(1861) 2 Legge 1307 at 1321 per Wise J

“A further inference against the existence of this prerogative is afforded by the principle that the Crown cannot create a new court except for the administration of the common law (Com Dig Prerogative, D 28).”

(1861) 2 Legge 1307 at 1323 per Wise J

“Of the laws brought with them by colonists into their adopted country Blackstone says—‘Such colonists [i.e. colonists in a colony by occupation, conquered colonies standing in a different position; see Campbell v Hall (Cowper 204)] carry with them only so much of the English law as is applicable to their own situation and the conditions of an infant colony, such, for instance, as the general rules of inheritance and protection from personal injuries. The artificial refinements and distinctions incident to the property of a great and commercial people; the laws of police and revenue, such, especially as are enforced by penalties, the mode of maintenance for the established clergy, the jurisdiction of spiritual courts, and a multitude of other provisions, are neither necessary nor convenient for them, and therefore are not in force.’”

(1861) 2 Legge 1307 at 1323 per Wise J

“Chancellor Kent thus states the doctrine: ‘Although the great body of the common law consists of a collection of principles, and to be found in the opinion of sages, or reduced from immemorial or universal usage, and receiving progressively the sanction of the courts, it is nevertheless true that the common law, so far as it is applicable to our situation and government, has been recognised and adopted as an entire system by the constitution of New York Massachusetts, New Jersey and Maryland. It has been assumed by the courts of justice, or declared by statute with the like qualifications, as the law of the land in every state. It was imported by our colonial ancestors as far as it was applicable, and was sanctioned by Royal Charter and colonial statutes. It is also the established doctrine that English statutes passed before the emigration of our ancestors, applicable to our situation and in amendment of the law, constitute a part of the common law of this country.’ (1 Commentaries, 472).”

(1861) 2 Legge 1307 at 1323-1324 per Wise J

“Ecclesiastical law is, therefore, as it seems to me, no part of the common law in any colony, and I think it worthy of observation that in many of the American colonies, the Church of England was clothed with rights and privileges by the Acts of their Assemblies—(see Hoffman’s Law of the Church—Introduction)—and the aid of the Imperial Parliament was called in to establish ecclesiastical jurisdiction in Jamaica and in India (See 53 Geo III, c 155 and 6 Geo IV, c 88).”

(1861) 2 Legge 1307 at 1324 per Wise J

“Various authorities show that reissuing the writ is not a matter of discretion. (See Com Dig Prohibition C; Blackstone 4, 111; Coke’s Instit, 2, 601).”

(1861) 2 Legge 1307 at 1329 per Wise J

“I am of the opinion that on principle and authority, prohibition is not confined to such cases. The question has not, so far as I am aware of, been the subject of any recent decision; but the principle upon which prohibition is founded is, that it is ‘contra coronam et dignitatem regiam’, ‘for any to usurp to deal in that which they have not lawful warrant from the Crown to deal in, or to take from the temporal jurisdiction that which belongeth to it.’ (See Coke’s Institutes, 2, 601). 

(1861) 2 Legge 1307 at 1329 per Wise J

“Ordinarily speaking, the cause is drawn ad aliud examen than it ought to be, but it is not essential that there should be a Court in which it might be taken cognizance of. (Com Dig Prohibition, F, 1, 2, 11). Ordinarily speaking, the complaint is against an excess of jurisdiction, but as a long user would be good evidence of the lawful origin of a Court, it seems to me that the Queen’s Courts must, in early times, have had the power to prevent that which is a contempt, from being so often repeated as to become lawful; and, therefore, to prohibit the holding of a pretended Court as well as to restrain a lawful Court from excess. To the same effect is a passage in Comyn’s Digest (Prohibition, A). ‘The writ goes to a Court by usurpation without lawful authority’ (2 Salk 533). On reference indeed to the fuller report in 7 Modern R 125, this dictum was found, yet the adoption of the dictum in Comyn is not at all reconcilable with the argument that prohibition cannot go to that which is no Court. Reference to the earlier periods of English history also shows that in the struggle of the King’s Courts against the usurpation of foreign Courts this writ was used to stop the resort of persons to any other than the King’s Courts, spiritual or temporal. Thus a prohibition was granted in the reign of Henry the Fourth against the Pope’s Collector, who assumed to have the jurisdiction to cite a person before himself in England (see Year Book, 2 Hen IV 9). This is cited in Comyn’s Digest, Prohibition (Fe 11), and the reason given in the Year Book is cited and adopted by Lord Coke in the 4th institute, at the beginning of the chapter on Ecclesiastical Courts. ‘And the King is well apprised of all his Judges, which he hath within his realm, as well spiritual as temporal, as Archbishops, Bishops, and their officers, Deans and other Ministers, which have spiritual jurisdiction, and that the Pope’s Collector or Ministers (so say our ancient books) had no jurisdiction within the realm.’”

(1861) 2 Legge 1307 at 1329-1330 per Wise J

“In ‘Fitzherbert’s Natura Brevium’, 45, is the following: ‘If one sue another out of the realm for debt whereof the King’s courts have cognizance he shall have a prohibition against him, and an attachment upon the same, if, &c. And so if one clerk sueth another upon the title of collation of any prebendary out of the realm, &c, he may have the prohibition, and the King may send a writ to him, who is so sued out of the realm, commanding him upon pain of forfeiture as much as he may forfeit, that he go not out of the realm for to answer thereunto, whereof the cognizance doth appertain to the King’s Court. And also the King may send unto the Prebend, if he be sued out of the realm for title of the Prebendary, to prohibit him upon pain of imprisonment and forfeiture of what he may forfeit, that he do not go out of the realm, nor answer there by his proctor, or otherwise, &c. And if any man do purchase from the Court of Rome any citation against any clerk or others, directed unto the Archbishop of Canterbury or unto others, to cite such persons to appear before the Pope, &c, and to answer for the collation or presentation unto any Benefice or Prebendary, then the King shall send his writ of prohibition unto the Archbishop or other to whom such process is directed, that they do not cite, &c, and may have another prohibition to the party himself, and an attachment upon the same, &c.’”

(1861) 2 Legge 1307 at 1330-1331 per Wise J



	Cameron v Hay [No 1]

(1861) 2 Legge 1358

19 April 1861


	STEPHEN’S Supplement to Supreme Court Practice
	“Mallady v Bradley (Stephen’s Supplement to SC Practice 109).”

(1861) 2 Legge 1358 at 1358 [headnote]



	Rusden v Weekes

(1861) 2 Legge 1406

27 July 1861
	KENT’S Commentaries

STORY, Constitution
	“Upon the construction of this clause, and its application, a great number of cases appear to have been decided; and, in numerous instances, Acts of various Legislatures in the Union have been declared void. I regret that we have not the means of fully consulting these; but notes of several will be found, in the Commentaries of Chancellor Kent, and of Mr Justice Story. I have read these, and some appear to me strongly to support, in effect, the judgment here delivered.”

(1861) 2 Legge 1406 at 1414 per Stephen CJ

“As to the cases of the former class, it will not be inferred that a State has relinquished its power to tax. But a Legislature may undoubtedly, by contract, bind itself to abstain from taxing; and such a contract, if made, will be enforced. Kent, 462. So, where a Legislature has parted with property, even by gift, a contract is held to exist not to impair the right so acquired. Ibid, 464. And, in all cases of either class, where a contract or restriction has once been shown, the most rigid construction has been placed on it. Thus, in respect of a Federal restriction on the states, which the Supreme Court held to exist, from taxing the United States Bank, or any of its branches, the Court held that the prohibition extended to prevent the Legislature from taxing any such branch, even in respect of its private trade. ‘The power to tax’, said the Court, ‘would involve the power to destroy; and the power to destroy would defeat, and render useless, the power to create.’ Kent, 474 and 477; the Maryland and Ohio cases.”

(1861) 2 Legge 1406 at 1415 per Stephen CJ

“The colonial Legislature is, in that respect, on the same footing as the Congress of the United States. The powers of Congress, which is the creature of the Constitution, are bounded by the Constitution, and any Act of Congress, repugnant to the Constitution, is void. Consequently, as the supremacy of the law is the characteristic of every constitutional government, it becomes the imperative duty of courts of justice, independently of all political considerations, to decide any unconstitutional Act to be void—in other words, to decide which is the law of the land. Chancellor Kent, one of the highest authorities on such a subject, thus expresses himself:—‘The principle in the English Government that the Parliament is omnipotent, does not prevail in the United States; though, if there be no constitutional objections to a statute, it is with us as absolute and uncontrollable as laws flowing from the sovereign power under any form of government. But in this and all other countries, where there is a written Constitution, designating the powers and duties of the legislature, as well as of the other departments of the Government, an Act of the Legislature may be void as being against the Constitution.’ After laying down that Courts of Justice must determine whether it be so void or not, he says, ‘The attempt to impose restraints upon the Acts of the legislative power would be fruitless, if the constitutional provisions were left without any power in the Government to guard and enforce them’. (Commentaries—Lecture xx).”

(1861) 2 Legge 1406  at 1420 per Wise J

“I think also it was truly stated in the argument by Sir W Manning that there is a presumption in favour of every legislative Act, and the whole burden of proof lies on those who deny its constitutionality. See Brown v Maryland (12 Wheat 411), cited in Story on the Constitution 1019.”

(1861) 2 Legge 1406 at 1421 per Wise J

“Questions somewhat similar to that now before the Court had arisen in America and several of the decisions, in my opinion, support the principles upon which my judgment is founded, I should have been glad to have the opportunity of perusing the reports of these decisions at length, but I can only refer to the statements of Mr Chancellor Kent, and Mr Justice Story. Thus in McCullock v State of of Maryland (4 Wheat 316), cited in Kent’s Comms, 1 vol, p 474, 9th ed, and in Storey, on the Constitution, p718, a question arose as to the validity of a tax imposed by the State of Maryland upon the Branch Bank of the United States established in that State.”

(1861) 2 Legge 1406 at 1426 per Wise J

“In another case it was held that a State could not tax stock, issued for loans to the United States, because it thereby burdened the power of Congress ‘to borrow money on the credit of the United States’. (Weston v City Council of Charleston, per Marshall CJ, Story, 1, 721.)”

(1861) 2 Legge 1406 at 1426 per Wise J

“Even if the forfeiture clause were unconstitutional, it would not, in my opinion, affect the present question, as only that part of the statute which is repugnant to the Constitution (Kent, I, 502) is void.”

(1861) 2 Legge 1406 at 1427 per Wise J



	Badham v Shiel

(1861) 2 Legge 1428

27 July 1861


	WILLIAMS, Principles of the Law of Real Property

WATKIN’S Treatment of Descents, ed Williams

COKE on Littleton 

STEPHEN’S Commentaries, 4th ed

BURTON’S Compendium, ed E P Cooper

HAYES on Conveyancing

BLACKSTONE’S Commentaries, ed Sweet

SUGDEN’S Vendor & Purchaser, 11th ed

STARKIE on Evidence

PHILLIPPS on Evidence 
	“It is maintained, in accordance with the opinions expressed by a learned and able writer in his ‘Principles of the Law of Real Property’, and in his edition of Watkin’s Treatment of Descents, that, by the force of those words, in connection with the definitions given in the first section, the descent, or title to inherit land from one who himself took descent, is from the purchaser alone; so that the person next entitled, after any taken by succession, acquires no title from the latter, or from any previous heir, but derives it from him only who first in that line obtained the property.”

(1861) 2 Legge 1428 at 1429 per Stephen CJ

“In consultation upon the important questions raised it occurred to us that even assuming that there was misdirection, the action was not maintainable, according to the view expressed by Mr Joshua Williams—the able and well-known writer—in the note to Watkins on Descents (page 120). After showing that under the old law the remainder or reversion on a freehold was not subject to the debts of the mesne remainder man or reversioner, where the stock of descent had not been changed, because he does take by descent from such remainder man or reversioner, but from the original donor, and so paramount the mesne charges, the annotater adds, ‘The rule appears to extend also to estates in possession under the new Act. As to these also the descent shall be traced from the purchaser; so that if A, a debtor, who had acquired land by descent, die intestate, B, the person next entitled to inherit would not be subject, in respect of such lands, to A’s bond debts; for the descent or the title to inherit lands by reason of consanguinity shall be traced from the purchaser, so that B derives no title from A, but only from the purchaser, and, therefore, paramount A’s debts.’”

(1861) 2 Legge 1428 at 1434 per Milford J

“The son, therefore, of the person who thus died without seisin, notwithstanding that he only got the land through his father, could plead riens per descent, because he did not trace from his father. This is shown by the following note of Lord Hale (Coke Littleton 116 n2). ‘Grandfather, father and son; grandfather dies; father is bound in an obligation or warranty, and dies before entry; held the son not liable, because he shall make himself heir to his grandfather.’

(1861) 2 Legge 1428 at 1435 per Wise J

“The purchaser is in fact the only root from which descent can be traced (see Stephen’s Commentaries I, 390, 421, 424, 4th edition). That very learned author uses the following language:—‘Having now treated of the several rules of which we conceived the law of descent as new modelled by the Act of Parliament just mentioned, to consist, we may remark, as the result of the investigation, that, upon the death of the owner of an estate in fee simple, we are to ascertain the heir, by considering first, who was the purchaser of that estate, according to the sense which the statute has affixed to the term, and we are then to look for the heir first among his issue.’”

(1861) 2 Legge 1428 at 1437 per Wise J

“Upon the whole, I am of opinion that, whether foreseen or not, the new modes of inheritance (which it must be recollected are entirely a matter of positive law and not of right) have affected the old remedies; in other words, the remedies applicable to one state of the law do not apply to another. It seems to me, further, that this view of the statute was at first generally entertained. See  Doe v Blackburn (1 Moo & R 547); Burton’s Compendium, by E P Cooper; Hayes on Conveyancing, 313; 3 Bl Comms, by Sweet, 240; Sudgen’s Vendors and Purchasers, 11th ed 550-551; Williams on Real Property.”

(1861) 2 Legge 1428 at 1439 per Wise J

“The peculiar legal incidents of estates in coparceny may, perhaps, be sufficient to support the decision. (See the argument fully stated in William’s Real Property, 4th edition); and although not satisfied with it, I should follow it in a precisely similar case. But the present is not such a case…”

(1861) 2 Legge 1428 at 1439 per Wise J

“No doubt if a person could show a better title than Mary Cannon she might have been turned out at any time before such claimant would have been barred of his action, but still her title was not a title by possession she inherited by her father. [See Black Comm, vol 2; title, ‘Of the title to things real and general’, Coke Litt, 239, a n 1].”

(1861) 2 Legge 1428 at 1444 per Milford J

“Presumption is well defined by Mr Starkie—‘an inference as to the existence of one fact, from the existence of some other fact founded upon a previous experience of their connection. To constitute such a presumption, it is necessary that there be a previous experience of the connection between the known and inferred facts of such a nature that, as soon as the existence of the one is established, admitted, or assumed, the inference as to the existence of the other immediately arises, independently of any reasoning upon the subject. It also follows from the above definition, that the inference may be either certain, or not certain, but merely probable, and therefore capable of being rebutted by proof to the contrary.’ The learned author then divides, a division adopted by the Court of Common Pleas (26 LJ CP 286), presumptions into presumptions of law, which are altogether artificial; presumptions of law and fact which are of mixed character (being also artificial presumptions but to be found by juries, being recognised and warranted by the law as the proper inferences to be made by juries under particular circumstances), and natural presumptions or presumptions of mere fact.”

(1861) 2 Legge 1428 at 1446 per Wise J

“It is laid down by Phillips, vol 1, p452, that the presumption of seisin from possession may be rebutted by a stronger presumption arising from circumstances as from a subsequent possession, and is not conclusive evidence of seisin which can only be divested by deeds.”

(1861) 2 Legge 1428 at 1446-1447 per Wise J

[search on Making of Modern Law found matching text in 9th ed; page cited was p452, this did not match in 1st-8th ed, or in 10th ed]

“These authorities fully support what Mr Starkie says—‘Where the duration of enjoyment does not constitute an absolute bar, but furnishes a mere prima facie presumption of legal title, all the circumstances incident to the particular case are admissible, in order to confirm or rebut such a presumption.’ (p676, vol 2, ed, 2nd, title ‘Prescription’).”

(1861) 2 Legge 1428 at 1448 per Wise J

[References match page numbers in Starkie on Evidence, 3rd ed, 1842, vol 2. Found on Making of Modern Law]
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